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In 1960 Suffolk County ff covering the eastern 
portion of Long Island , beginning approximately 45 
miles east of Manhattan and adjacent td suburban Nassau 
County g had a population of 666 ,784' and no unified 
police force . Today, with double the population , 
Suffolk County has a police department which is the 
13th largest in the United States, and the County is 
one of the most populous and fastest growing in New 
York State. 

Cover ing an area of more than 900 square 
miles and bordered on the south by the Atlantic Ocean 
and on the north by Long Island Sound , Suffolk County 
increased in population between 1940 and 1980 f rum just 
under 200 , 000 persons to approximate If one and one- 
quarter million persons (1, 284 , 000) , with the greatest * 
increase having occurred between 1950 (276,000) and 
1970 (1,127,000) and with the population having roughly 
doubled each decade during that period , By the year 
2000 , it is estimated , Suffolk 8 s population will exceed 
1, 500, 000 , ranking it as the third most populated 
county in the State and the largest outside New York 
City* 

This population is served by a district 
attorney 1 s office which currently consists of 140 
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assistant district attorneys plus a large staff of non- 
lawyers, including 40 in-house investigators and 50 
Suffolk County Police Department detectives detailed to 
the District Attorney's Office. ' In 1387 the total num- 
ber of positions in the Office' was 325, with a budget 
of more than $16 million.* The Suffolk County District 
Attorney is Patrick Henry, who has served in that 
Office since 1966, first as an assistant ■ district 
attorney and, since January 1, 1978, as District Attor- 
ney. 

Suffolk is also served by a number of police 
departments, of which the largest is the Suffolk County 
Police Department, formed in 1950 by consolidating the 
police departments of the five western Suffolk towns 
(Huntington, Babylon, Islip, Brookhaven and Smith town) 
with six incorporated villages. The Suffolk Police 
Department provides all police services for this heav- 
ily populated and large area. The five eastern towns 
(Riverhead, Southold, Southampton, Easthampton and 
Shelter Island) , plus 16 villages, retained their own 
uniformed police departments, principally for patrol 
purposes, while the County Police Department provides 
other services, including basic detective services. 



* "Review of the 1988 Operating Budget," Suffolk Coun- 
ty Legislature, October 22* 1987, p„ 179£f „ 
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In . 1987 the Suffolk County Police Department 
had a budget of $203 million and staff, of 3,481, in- 
cluding 2*616 sworn police personnel, of whom approx- 
imately 400 were detectives and detective supervisors** 
Suffolk now has .the fourth largest police department in 
New York State after the New York City police Depart- 
stent ^ the New York State Police and the Nassau County 
Police. Suffolk also ranks as one of the highest paid 
departments in the nation. 

The Police Commissioner leads the Department, 
and is appointed by the County Executive , subject to 
the approval of the County Legislature- The Commis- 
sioner serves at the pleasure of the County Executive. 
Until 1980 the Police Commissioner was appointed by the 
County Legislature. When the Commission's investigation 
began in November 1985, the Suffolk Police Commissioner 
5 was DeWitt Treder , who was replaced in April 1987, by 
James Caples, who was, in turn, replaced in March 1988, 
after a nationwide search, by Daniel Guidoo Prior to 
his appointment, Commissioner Guido had headed several 
police departments, including Nassau County ' s . 

Concomitant with its population growth, Suf- 
folk is no longer a somewhat isolated and semi-rural 



* "Annual Report 1987, Suffolk County Police, " p. 8* 



-3~ 



* area, but faces many of the same crime problems as any 
major metropolitan region. According to the 1987 Suf- 
folk County Police Annual Report, in 1987 the Suffolk 
Police reported 26,857 felony and 87,240 misdemeanor 
incidents, including 36 murders/manslaughters? 182 
rapes, 1,228 robberies, 1,000 aggravated assaults, 
1? 182 felony drug and 676 misdemeanor drug offenses . 
Also reported were 10,007 burglaries, 25,498 petit lar- 
cenies, 28, 206 criminal mischief cases, 7 , 067 driving 
while intoxicated cases and 6, 653 cases of aggravated 
harassment- 
Given its geographic size and the divers! ty 
of i ts economic base , ranging from farms and seas ide 
resorts to aerospace and high technology industries , 
Suffolk is a complex county with equally large and com- 
plex law enforcement problems » Although Suffolk's 
needs demand the highest standards of professionalism 
from both its Police Department and District Attorney 8 s 
Office, the Department — at least through 1987 — and 
the District Attorney 9 s Office have failed to meet the 
challenges put to them by a county as important as Suf- 
folk has become . 




mmmmmm m cmmissiom^s ibvkotigmf iom 



While the precipitating event for the Commis- 
sion's est tensile investigation of the Suffolk County 
District Attorney's Office and Police Department was 
Suffolk County Court Judge Stuart Naram 1 s public crit- 
icism, in late 1985 , of police and prosecutorial mis- 
conduct in two homicide prosecutions ( see (B) this sec- 
tion) , the impetus for the Commission's investigation 
of Suffolk law enforcement stretches back much further * 
From at least the raid-1970's, there have been severe 
and- recurring public criticisms of Suffolk County law 
enforcement from many quarters s in decisions by the 
New York State Court of Appeals, in a bar association 
report, in a grand jury report, in news articles, and 
in a controversy involving a former district attorney 
and then police commissioner which necessitated the 
appointment of a special prosecutor . 

This criticism and controversy , unique to any 
county in New York State with respect to frequency and 
intensity, formed the ' backdrop to Judge Namm 9 s 
allegations . 
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Prior Criticis® of the Suffolk County 
District Attorneys Office and Police 
Departaent 



la Court of.. Appeals Cases Ci976"l§gjJ_ 

Between 1976 4kT "1981, the Hew York State 

Court of Appeals reversed, or affirmed Appellate Divi- 

f" 

sion reversals, in eight cases, including six homi- 
cides, all tried by** the Suffolk .County District Attor- 
ney"s Office and involving confessions by defendants. 
By these decisions the Court of Appeals broadened and 

strengthened rules in New York State . which are highly 
favorable to defendants with respect to the right to 
counsel and waiver of the right to counsel.* 

The primary cause . for reversal in these 
Suffolk cases, according to judicial analysis, was 
failure by the Homicide Division of the guf folk County 
Police Department to follow proper practices in ques- 
tioning defendants and seeking confessions . 



* See People v. Hobson , 39 N.Y„2d 479, 384 N.Y.S.2d 
419 (1976) 2 People v. Macedonio, 42 N.Y.2d 944, 397 
N.Y.S.2d 1002 (1977) ; People v» Singer , 44 N 8 Y,2d 
241, 405 N.Y.S.2d 17 (1978) ? People v. Pinzon, 44 
N.Yo2d 458, 406 N.Y.S.2d 268 (1978) ; " PeopTe v. 
Maerling , 46 N„Y.2d 289, 413 N.Y.S.2d 3lT(I578T7 
see also 64 N.Y.2d 134, 485 N.Y,S,2d 23 (1984) and 
96 A.D.2d 600, 465 N.Y.S.2d 254 (1983) ? People v. 
Garof o lo , 46 N.Y.2d 592, 415 N.Y„S.2d 810 (1979) ? 
People v. Wander, 47 N.Y.2d 724, 417 N,Y.S.,2d 245 
(1979) i People v. ■ Bartolomeo , 53 N. Y. 2d 225, 440 
N.Y.S.2d 894 (1981) , see also 70 N.Y,2d 702 (1987) 
and 126 A.D.2d 375, 513 N„Y.S.2d 9 81 (1987) „ 
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Among . the cast of characters in these cases 
were police personnel who later became important actors 
in cases known as People y ( Corse and People v» Diaz — 
cases which became the initial focus of the Commis- 
sion 9 s investigation. Detective Dennis Raf f erty , who 
played a key role in the Corso and Diaz cases „ also 
played a role in two of the eight cases which were 
reversed ( Bartolomeo and Maer ling) j Detective Edward 
Halverson , an important actor in the Corso case , also 
played a role in Singer? and even District Attp-rney 
Henry himself , during his service as an \ assistant dis- 




trict attorney, played a small role in bopn Singer and 
Maerling » 

Representative quotation^ from these deci- 
sions indicate the nature the criticism being 
directed at Suffolk law enforcement: 



• „ . it/Is obvious that the defen- 
dant 8 s /r e q u e s..& to remain silent was 
not -scrupulously honored . • . . 
(W^ae>>'"47 H»Y.2d at 726.) 



. » that good faith efforts are 
made to locate a defendant who is 
taken into custody does not absolve 
the police of their responsibility 
if their internal procedures are 
inadequate to keep track of those 
against whom the restraining hand 
and the accusing finger of the 
State come to rest . . . » These 
principles were ignored in this 
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instance* Mot only did Detective 
Rodriguez and his fellow officers * 
do nothing to facilitate access by 
counsel, but their -inaction fore- 
closed the possibility of any such 
communication, 

( Garofolo , 46 N.Y. 2d at 601. ) 



Thus, in this case, when the defen- 
dant's attorney called the general 
information number at police de- 
partment headquarters, identified 
himself and asked to speak with the 
defendant and further requested 
that there be no questioning , the 
police should have been on notice 
that an attorney had appeared on 
behalf of the ' defendant then in 
custody. 

(Pinzon, 44 N.Y. 2d at 465.) 



By the 1981 Bar tolomeo opinion, the Cour c of 
Appeals extended the rule even further s 



Knowledg chat one in custody is 
represented by counsel , albeit on a 
separate , unrelated charge , pre- 
cludes interrogation in the absence 
of counsel and renders ineffective 
any purported waiver of the assis- 
tance of counsel when such waiver 
occurs out of the presence of the 
attorney. . . . [T] he interrogating 
detectives here, with actual knowl- 
edge of the outstanding arson 
charge against defendant, were 
under an obligation to inquire 
whether defendant wae represented 
by an* 5 attorney on that charge . 
Having failed to make such inquiry, 
the officers were chargeable with 
what such an inquiry would have 
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disclosed — namely, that defendant 
did have an attorney acting on hie 
behalf* 

(Bartolomeo, 53 M,Y.2d at 232*} 

This series of cases arising out of prosecu- 
tions by the Suffolk County District Attorney has 
created significant difficulties for other .prosecutors 
in New York State,, This can be seen in the 1988 Legis- 
lative Proposals of the New York State Law Enforcement 
Council which abated: "The Bartolomeo extension of the 

Hob son rule" poses a serious impediment: to effective law 
enforcement* (p. 32) „ 

2 * Craed Jmw Report { 1976) 

As long ago as 1976 the Suffolk County Police 
Department and District Attorney were alerted, in a 
grand jury report, that allegations of criminal miscon- 
duct against members of the Rolice Department were not 
handled properly. That -report, entitled "Report Number 
II of the Second Grand Jury of the Special and Extraor- 
dinary Trial Terra of the Supreme Court/" resulted from 
the work of a special prosecutor appointed by former 
Governor Nelson A. Rockefeller in the mid-19 /Q's in 
response to a bitter controversy involving former Dis- 
trict Attorney Henry O'Brien and former Police Commis- 
sioner Eugene Kelley . 



The report criticized the handling of - crim- 
inal misconduct complaints against members of the 
Suffolk -Police Departments 



* • • In the course of this 
investigation it was revealed that 
it had been the 9 tradition 8 of the 
Suffolk County Police Department 
' through the years ' to decide in 
its 'discretion 8 whether to report 
to the Office! of District Attorney 
allegations of criminal misconduct 
concerning members of that Police 
Department or to conduct depart- 
mental disciplinary proceedings and 
not refer such allegations to the 
District Attorney's Office,, 



In its "Findings" section, the report con- 
tinued : 



The Grand Jury finds that the 
Suffolk County Police Department 
had conducted disciplinary proceed- 
ings in certain instances involving 
allegations of criminal misconduct 
of police officers and did not 
refer these allegations to the Dis- 
trict Attorney of Suffolk County „ 



Unfortunately, this warning was heeded by 
neither the Police Department nor District Attorney, 
and the very same attitude toward complaints of miscon- 
duct on the part of law enforcement personnel was seen 
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again an6 again by the Commission in the course of its 
Suffolk investigation . 

3* Suffolk County Bar Associations Report on 
Police Brutality C198Q) 

On January 11, 1979, a front-page article in 
^llJ6_^ [3tio nal__La w Journal contained allegations of wide- 
spread use of force by members of the Suffolk County 
Police Department Homicide Division in order to coerce 
confessions in murder cases . In response to this arti- 
cle , as well as the decisions of the New York Court of 
Appeals and other public criticisms , the Suffolk County 
Bar Association delegated to its Civil Rights Committee 
the task of examining allegations of brutality.- After 
an extensive investigation, vhicn included public hear- 
ings and a review of court records and other documents , 
the Bar Association issued a report which concluded t * 

. . • the Committee believes that 
sufficient evidence is present to 
indicate that there is a serious 
problem wi J h respect to police bru- 
tality in Suffolk County and the 
manner in which such complaints are 
investigated and resolved (p. 53) • 



* "Report of '"the Civil Rights Committee on Allegations 
of Police Brutali ty in Suffolk County, B Suffolk 
County Bar Association, January 1980 . 
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With respect to the role of the Suffolk Dis- 
trict Attorney »s Office, the Bar report charged: 



The District Attorney's Office as 
it presently operates does not act 
as an adequate check against police 
brutality (p. 43) . 



Further , the 1980 report was pessimistic that the 
Suffolk County District Attorney's Office would assume 
its proper oversight role : 



* . . The Committee believes that 
it would be a strong deterrent to 
such incidents [of misconduct] if 
the police are made aware that 
Assistant District Attorneys will 
not countenance police misconduct 
and ■ that such matters will be 
thoroughly investigated and 

prosecuted. If this is not made a 
priority, and in Suffolk County the 
indication is that it is not , it 
will be the natural tendency of the 
Assistant District Attorney to be 
less than zealous in pursuing 
matters of police misconduct and 
the situation will worsen (p, 46) * 



The Bar Association made a ser ies of recom- 
mendations f ranging from a change in the Suffolk County 
Charter permitting more civilian participation in 
police disciplinary investigations , to videotaping con- 
fessions, to earlier participation by assistant 
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district attorneys in major felony cases. Few, if any, 
of these recommendations were instituted by the Suffolk 
County Police Department or by Mr. Henry even following 
the Bar Association's report, and the Bar's prophesy 
that the "situation will worsen/' as this Commission's 
Report will demonstrate, did indeed prove correct. 

While undue force and coerced confessions by 
the Suffolk Police following the time period of the Ear 
Association's report have not been found by the Commis- 
sion,, other serious misconduct, all in the name of 
apprehending and convicting lawbreakers , has 
flour ished . 

4. Long Island University Management Report 
on the Suffolk County Police Department 
(1986) 

In March 1986, then Suffolk County Executive 
Peter Cohalan requested that Long Island University 
conduct a management analysis of the Suffolk County 
Police Department.* This request followed several in- 
cidents provoking unfavorable publicity for the Depart- 
ment and resulting in a high-level personnel and admin- 
istrative shake-up within the Department,. 



* The ensuing report, entitled "The Suffolk County 
Police Department; A Managerial Analysis," was 
issued in August 1986 . 
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The incidents which precipitated the Univer- 
sity" s report included criticisms by Judge Stuart Hamro 
( see Background, section (B) ) and a series of 
narcotics- re la ted allegations against Suffolk police 
personnel , including former Chief of Detectives John 
Gallagher and police officers James Kuhn ? Raymond 
Gutowski , Rebecca Bernard, Brian Mer lob and Jose 
Ingles. (See Chapter II.) 

While the Long Island University report made 
no pretense to being anything more than a quick review 
of the Department , the conclusions reached were highly 
critical of the Police Department' s management „ The 
report commented 2 

The Suffolk County Police Depart- 
ment was found to be a ' reactive 9 
Department rather than an organiza- 
tion that consistently and compre- 
hensively incorporates strategic 
planning into the organization, 
staffing, budgeting, coordination 
and evaluation of the law enforce- 
ment services that they provide 
(p. 11) . 

Blaming certain features of the Department 4 s 
contract with the Patrolmen's Benevolent Association, 
the report found that supervision within the Department 
had deteriorated: 
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• • • The net result has been a 
continuing loss of administrative 
supervision and evaluation and a 
consequent lack of personnel 
accountability in the Department 
(p. 13) . 



With respect to the Detective Division, the 
report concluded s 



The Detective Division has increas- 
ingly adopted its own set of per- 
formance standards ■ for admission 
and promotion, rather than . corre- 
lating them to the standards, needs 
and resources of the rest of the 
Department -™ sustaining a problem 
that began more than 26 years ago 
when the Detective Division was 
established virtually as an inde- 
pendent entity within the Depart 
ment (p. 13) a 



The report contained numerous recommendations 
for reform in the areas of organization, planning, per- 
sonnel, budgeting, communication . and information sys- 
tems {pp. 20-23) . 

These sample criticisms, from the Suffolk 
County Bar Association report, the 1976 Grand Jury 
Repor t , the Long Island University report and the New 
York Court of Appeals decisions, which are but a few of 
many such criticisms made of the District Attorney's 
Office and the Suffolk Police Department, demonstrate 
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that a substantial and reputable body of criticism of 
the Department and District Attorney's Office existed 
even before the Commission's investigation began and 
before any public hearings by the Commission. 

B« Stuart lamm 8 s Coaplaint 

The Commission's investigation of the Suffolk 
County Police Department and District Attorney's Office 
was initiated following an October 29, 1985, letter 
from Suffolk County Court Judge Stuart Namm to Governor 
Mario M* Cuomo, and Judge Namm 8 s public complaints, 
which came to the Commission's attention. Judge Namm, 
who had served six years as a . Suffolk District Court 
Judge and three years as a County Court Judge, asked 
the Governor to appoint a special prosecutor to pursue 
allegations of misconduct in two widely publicized Suf- . . 
folk County murder trials which occurred in 1985 and 
resulted in acquittals. People v. Corso (Indictment 
No, 562-84) and People v. Diaz (Indictment No. 1102- 
84) „ 

Judge Naram, who presided at both jury trials, 
stated in his request to the Governor : 

In two consecutive highly publi- 
cized murder trials, I have wit- 
nessed , among other things f such 
apparent prosecutorial misconduct 
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as perjury, subornation of perjury, 
intimidation of witnesses* spoil™ 
ation of evidence, abuse of sub- 
poena power and the aforesaid 
attempts to intimidate a sitting 
judge . 

Following a preliminary investigation of 
Judge Naram ? s allegations, which indicated that there 
was substance to the allegations, the Commission passed 
a resolution initiating a formal investigation on Janu- 
ary 9, 1986* 

' The Commission was particularly concerned 

about Judge Namra 1 s allegations regarding Suffolk County 
law enforcement because s for several years preceding 
this investigation, the Commission had received and in- 
vestigated an unusually large number of complaints 
regarding misconduct by the Suffolk County Police 
Department and District Attorney B s Office, indeed more 
than twice as many law enforcement complaints as from 
any other county in the State . Furthermore, in a prior 
Commission investigation of Suffolk County District 
Attorney Patrick Henry, the Commission concluded that 
Mr . Henry had mishandled an investigation of a charge 
of misconduct involving his Office. Thus, Judge Naram * s 
allegations seemed an- especially important topic to 
which to devote Commission resources. 
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Ca Broadened Scope of Inves tigation 

In the first few months of the Commission's 
investigation of Judge Namra's allegations, other wit- 
nesses and informants came forward or were located by 
Commission investigators^ A substantial number of 
these witnesses provided additional information to the 
Commission regarding misconduct in the Suffolk County 
Police Department and' District Attorney's Office in 
areas other than the two original homicide cases. 

The new information primarily concerned nar- 
cotics investigations and prosecutions. The new alle- 
gations included illegal drug usage and related 
offenses by police officers and the use of illegal 
wiretaps in drug-related investigations, in addition, 
allegations were made that the son of Suffolk County 
Police Department Chief of Detectives John Gallagher 
had improperly received lenient treatment in a drug 
case and that other relatives of public officials had 
received special consideration in drug cases. 

Furthermore, several complaints were made , 
including one by a former Suffolk assistant district 
attorney, that neither the Police Department nor the 
District Attorney's Office saw to it that all employees 
who were accused of misconduct, or even criminal 
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behavior, were properly investigated and punished when 
warranted «. 

As a result of these additional allegations, 
the Commission expanded its investigation to include 
the new material. .However, within months the Commis- 
sion learned that the United States Attorney for the 
Eastern District 'of Hew York also was investigating 
certain of the same allegations, and the Commission 
temporarily suspended its investigation of those areas 
which might impede the Eastern District's criminal 
investigation, including the Gallagher matter and cer- 
tain narcotics-related offenses. 

During the course of the Commission ■ s inves- 
tigation, more than 200 complainants contacted the Com- 
mission regarding Suffolk law enforcement matters. 
While every complaint was given at least a preliminary 
review, the Commission had to establish priorities 
based on the seriousness and frequency . of certain com- 
plaints and their relevance to key issues of law 
enforcement administration in Suffolk County. As a re- 
sult, the vast majority of complaints are neither 
specifically discussed nor cited in this 41 Report* The 
Commission has chosen, instead , to review in detail 
certain cases which demonstrate failures in Suffolk 
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County law enforcement, and which help illustrate the 



y ' s otf ice 
misconduct, mis 
oversight in 



lack of 



i tion , the 



ision here points out 



in 



court decisions 
reports — both the 
Attorney 8 s Office 



jury and bar association 



s 



ly investigate and punish employee misconduct. 

Related^ to this, both the Police 
the District Attorney's Office failed, at least 



ion 8 s view, goes 
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how the problems described in this Report were able to 
occur and to occur on the scale here indicated,, 




consisting of sworn testimony? four days of public 
hearings in Hauppauge, New York , on January 28-29, 1987 
and January 13-14 , 1988 , during which 42 witnesses 
test i f ied ; and the review of tens of thousands of pages 
of documents , including tr ial and hear ing transcr ipts , 
prosecution files , police reports and files r and the 
files of several hundred Suffolk County Police Depart- 
ment Internal Affairs Division investigations and hun- 
dreds more files of Suffolk County Human Rights Commis- 
sion complaints involving Suffolk law enforcement . 
These activities have requi red. scores of subpoenas and 
involved the Commission in 19 different legal proceed- 
ings . A complete account of the litigation in the 
Suffolk investigation Xj included as Appendix A to this 
Report . 
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Under New York law the district attorney, a 
popularly elected constitutional officer, fun-, tions 
very much as the chief law enforcement officer within 
each county. Although formally independent of control 
by the district attorney, the various police agencies 
operating within each county are, as a practical mat- 
te* t subject to the district attorney's power to decide 
which cases should be prosecuted and how they should be 
prosecuted. Moreover, with respect to certain types of 
investigative activities such as wiretaps and long-terra 
investigations, e.g. , narcotics, public corruption or 
homicides, the district attorney's office is frequently 
the lead investigative agency, effectively directing 
police investigators on a day-to-day basis, in addi- 
tion, the district attorney is rightly perceived by the 
public as ultimately, if not exclusively, responsible 
for the integrity, if not the efficiency, of the crim- 
inal justice system within his county . 

At the same time , the heads of the var ious 
police agencies, however they may be selected or 
appointed, also are perceived as, and do have a criti- 
cal role in, seeing to enforcement of the law effi- 
ciently, effectively and with integrity. Police lead- 
ership has a responsibility which it cannot properly 
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Commission has found grave shortcomings in the leader' 



ice and prosecutorial personnel in Suffolk are per- 
sons of ability, industry and integrity, the conclu- 



e has been neither effective 
accountability, including accountability for 



Furthermore, while the Suffolk Police Depart- 



top staff, offers promise for reform, no such promise 



and demanding responsibilities of his Office, despit< 



creasing intransigence as the Commission's invest! 
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become "increasingly resistant , resorting to vitupera- 
tive press statements, and even to litigation, in an 
unsuccessful effort to block this very Eeport. in the 
Commission's view, Mr* Henry has shown himself "as un- 
willing to reform bis own Off ice_ and to exert proper 
authority as- the highest law enforcement officer of 
Suffolk County. 

% He literally dozens of cases are cited or 
discussed in this Report, the Commission's major goal 
xs not primarily the prosecution or punishment of 
individuals involved, altho-ugh that must certainly be 
part of the process.* The Commission 3 s . main goal is 
nothing short of a major reform of Suffolk law enforce- 
ment , instituting reform which seeks justice and integ- 
rity, in place of an attitude of "You do what you've 
got to do to arrest and convict"? reform which replaces 
professionalism for the slipshod practices of the past; 
and instituting a system which ends the practice of 
sweeping law enforcement misconduct under the rug, and 
replaces it with a policy of investigating any and 



The Commission's statutory duties under §7502 of 
Unconsolidated Laws of New York include investiga- 
tion not only of criminal misconduct, but also ' of 
ethical misconduct or other improper acts . The 
standard used by the^ Commission in examining a dis- 
trict attorney's office or a police department is 
mtteh ftig.be r ' than merely whethe r any per sonnel ax a 
&i*il&y of indietable offenses. 
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Finding X; 

District Attorney Patrick llantv has seriouol^ 
failed in his stewardship a s chief law enf orcem^n t 



officer in Suffolk County . District Attorney Henry 




Bmm^ikm- ml-mm wmnin%®% Mr* Henzy has X®n% 
fe©teraf^4 tmj»vcHfcrwi4&4l sfc#a4E«$ : s in in-westigaticms by 
fete $ nf folk €#«tf Sfoliee n^mfmmt , tedding suefe. 
key I,s0ii« us r«pog& w-jfitin-cr an£ £©G«i&er*fca~ 

tiog* #§fiete« overelght of. wirafeap operation* 

»a lm mty&ni&im af n«r«$fctes iavestigatio&s aisi 
pCM«oatl«»s • ©tftetwslts in. tte st»§«fe enforced 
■ tsgr »i*tH?iet Bwty Kave caused sAfaifica-ftt 

'■ £«5>li3£«8 In t&g i m sf sfe« of !.« en.f aseemenfc I n 

Vintilly, Hz* tlmz-j h*r. tax! a rmmKkftblft to!** 
mmm tot mi^ocmtfuct by his own atnff m$ bf X$w m~ 
i&$r&fflmnt p^xmm-oi in gm&t&l , ?S£ km re=p.«&fe.edly 

t;iiif:,.:%fe0 mmm^lM "-iai**. n&s#wigii^ tw*t b* te&. 

pg^ec^jLVga and polioe o££ leers o£_ ths Suffolk 

^^P^^X-,^■0-i■9■^-V^P■^K , ^^ li^e v sngaged_ .in Illegal wi re-* 
. V^.^.... jy^./v4^g<?.v.^ .. of the it sugary i s i ng 3 ergean t 
and., the Bureau Chi«f o£ fch$ M mm^m 'Bm&m. ot fcfae 
district Attorney's Office. mmi talent f -ol i ee Pap-a r t- 
m^m^m^m mmrnt f^##t i«© » feeler nte$ by t&© Di sir iQt 
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h t tor »ey *-s Of i i ee * $@ r ml t t*6 fcfeeee crimes to occur and 




tri_ct_ Attorn^ to ^ffyogg£lv inves™ 

^ u ^l?^,.,..:,. cr .^.yff. a l ¥fo^, n ,,... * r .^ Q , s .! e .. ,■■ .j-..^.^^. a , n ,9-i.f- 

^MK$ r ...,,^P °^ r }-r -..^ 9... yl^fi f ^■: l -.^ff^. a ,Q 6 ,'j'- < Both offices 

failed to esta&li^h minimal procedures to Insure the 

invosfcigat ion and punishment of employee iii&eond'tfcfc ? 

and the Police Cepar feme n t k ad a del ibsr pal i cy> a:t 

least in cas$# involving litigation, of not investigate 

log and punishing misconduct at all. 
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bility problems with prosecution testimony , including 
police testimony* and other defects in homicide pros- 
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tbeir decisions wgtdfc* Ob the fcaeia oE the evidence 



relo^-i at that pubUa tear iag, »d wi fch fur tfeer 




Judge mmm presided at the murder trial of 
P$m$m..w*. Biaz r Indictment Mo, 1102-34, which was tried. 
imim®- a jury beginning in September 1985, James mm* 
a M**jm%~0l& drifter, was accused of the brutal emd; 
highly $&blieized rape-slaying of Maureen Megus* a 3-5- 
yeat-oM nurse and mother of two children, at her 



kn Wmt Jefferson station. 



acquit- 



2 * 3 



f a v witnesses* 

Public Heaxing t 




io tte Diaz ease had pre™ 
e-r j ious testimony* In 

©d" d»on.strs.tia-q ser io.us 



tioitt 



l»§ tto trii 



weitfe 



mala &*££*rty * s- 

th-a firgfc ptg-e; 



i which 
ma;.rder by 



10 months after 
iete the 



a exu-eiai 
t the blood o-€f 



sfcified at. a pm- trial b«ori&g that at the time of 




trial testimony was a tec-mat fabrication intended to 
oou&ter ttw statement in Di&g'a allied confession that 
"'he thirm the Jmife in - the wls. iB Jmlge Wmmm testi- 
fied *t the CmitiMion T 8 $ttblio hearing that the testi- 
mony of min%i& «r4 Keathoa on- th i s pa i n t waa not 

Iq the s^ootid insane* of false or incredible 
testimony ( a i&ilhsmm iuimmmit named zmeph Fiaton* 
gave Bmmn tmtimgmf ~'mim$$ the Coiwuiasie** that he had 
^mtjmM himself in %^$£s& m4 tfet tw<> Suffolk 

police $®kmtlmn* 3mm MiX!« and &aon MoEenna, had 
auboriuari! tha gtttjwy -and ooechad him (private Hearing* 
Fiaton*, 10). piston;* tsaatifiatf before the 

mmmiBBiom that Millar aud M^few te4 attorn him- tha 
mm m -cmimM-mt n mm mM n 'tMm is ho.u it fmppmmd . (t 
Pistono, wto vaa Im tha fcffolfe ia.il an laroeny charg-e* 
aii<3 ia the mrk of a few f«k city polio* officer, t»- 
feifted at the Mm ferial t&afc Diaz had told 1 him in 
extensive #tfcn4I- ahout his irori« of Bogus; howavet , 
bafor« th« Gomlsaion, Piafcorse ^acante^ this testimony 
(Private faring, P*atoi*4& f 3/21/0$* pp-* 10-31) , 

Barrj Feldwaa, the trial prosecutor , testi- 
fied fesfo-re tha Qmmizslon that Pi atone was one of five 
jailhouse informa&ta woo «re a&aiioua to testify about 
Mass* Fogr were rejected* but pi atone waa chosen be~ 



cause he tod "lwUt™i(i inherent credibility" because he 
dM not mk tm m a«aX (»tiv*t« Heat Lag * JPaXdma* f 
p. Ml* 0«ap£t* the fact that a po^ygca-^h tfa.a 
givsa to oae,. of tfea foar cej-aotei jaiXhouae inft>r*an-«f» f 
tft»iel» to no &0Xy$£$@ii wa« requeatad by reldmtan 

for #l*ton* (Public Hearing, «S7, pp* ** 
Fttit^emfora* tfe«r« w wfcM w repeats g«ps«€l fey 

fclta polloe o* district Attorney regarding the state- 
mate of any of the f ttrpor tad jailfcouae i nfoarman ta 
exoapt Piatom*^ regarding wtoa a im pa^ea of note* 
we« tafe by ffoftuuta, aXX«fe££y OTMrisinf 

FiatoM** ftt&tratents about wtei Blag, fcoitf him cenj&lic 
Hearing, 19»7, p* . 

In aaofctiftt itsetaaee of faX&a testimony fey the 
P«opXo ( s- witiiftMaa in t&« Mgp &epg-ty oi sector of- 

tto C&tmfcy C?i»« ftajKuratory lm EHtbay* who wa* later to 
pX#it# fiilltf to giviag imlm testimony &bou fc hi cre~ 
£eatiaX$ in mor<& than 2H seriou® falonf trials in. 
miWlk eotmty, teaUfiag faXaoXy about his sca.a«io 
ctedentdala C»Mte- Beaming, XM? f pp. f|02-i3IO|;>. jjijz 
prasecmtor Bmrf &»l&mm r a perao»aX friend of ftufeay, 
bad flftf^a fcha R-ey rale In failing.: to proper ly 

* A polygraph administered to Pistoae on February 17, 
X586 # by an independent polygraph expert at the 
request of the Commission indicated that Pistone 
lied at the £>ia% trial and that his testimony before 
the Commission containing his recantation was 
truthful (Public Hearing, 1987, Exhibit 6) . 



im&migmMm.* m m te&M the District Uttwaey, informa- 
ttaft t$&tf te- »Ifi;ia te 1S#3 bf ftttbey's. sagrervie&r 
regaling that Subey was testifying falsely about his 
credentials in Criminal cases . Despite his having been 
previously provided this information , Feldman allowed 
Bubey to a^-aih testify falsely about, his credentials in 



lag Dubey to so testify was that he ptesumed Dabey had 
obtained the missing academic degree since the 1983 



Chapter V (A) for a full discussion of the Dubey case.) 

The final instance of false testimony in the 
Biafc case discussed at the Commissions public hearing 
concerned testimony by Detective James McCready regard- 
ing his interviews of three railroad workers who placed 
JHaz near the scene of the murder close to the day of 
its occurrence-. In his police report McCready wrote 
that the railroad workers recognized Diaz from pictures 
in the newspaper (Public Hearing, 1987, Exhibit 1?) . 
In his *epo.£fc McCready made no mention of any mug shots 
Or identification procedures, and at trial McCready 
initially testified that the railroad workers 
recognised Bias from pictures in the newspaper (Public 
Hearing, l£87 r Bahifoit 16) * However* after it was 
demonstrate by the -defense that there had not; been any 




a 1 low- 



allegations 'Public Heating^ 1987, p. 610) . 



(See 



pictures of Diaz in the newspaper at the time of the 
McC ready interviews, McCready changed his testimony 
and, contrary to his police report, said he, actually 
had shown mug shots of Diaz to the railroad workers 
(Public Hearing, 1987, Exhibit 16). 

Between the time of ,McCready ♦ s false testi- 
mony regard i ng the newspaper identification and his 
corrected testimony about the mug shots , Assistant Dis- 
trict Attorney Zeldman assured Judge Namm that there 
was np need for any identification hearing because 
McCready had not shown mug shots to the railroad work- 
ers {Public Hearing, 1987, Exhibit 16 at 532-536-) . 
After McCready admitted showing the mug shots? Feldman 
attempted to explain away his prior incorrect assurance 
to Judge Naitrm by claiming that the only discussion he 
ha<f previously had with McCready on this issue con- 1 
sis ted o f a ve ry brief conver s a t ion on t he wa y to the 
courtroom when McCready answered, in response to a 
question by Feldman? that there were "no ID problems" 
in this case, Fel#man's affirmative representation to 
Judge $amm was based on McCready' s brief comment, which 
later proved to be false (Public Hearing , 1987 , 
p. 586) . Even apart from false testimony, false repre- 
sentations or perjury, this was the second time in the 
tr ial tha t Feldman - s was taken by surpr ise by the 
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testimony of bis own police witnesses; McC ready in 
this instance, and Raf f erty in connection with the 
"wiping the blood off the knife" statement. 

After these four instances of false and/or 
highly suspect testimony, which were widely reported in 
the newspapers,. Judge Namm spoke to Chief of Detectives 
John Gallagher and Assistant Chief of Detectives Arthur 
Feldman ' about misconduct in the case and the pos- 
sibility of a police Internal Affairs Division investi- 
gation? however, none was ever begun- Police Commis- 
sioner Treder testified at the Commission' s hearing 
that no police investigation was begun because the Com- 
mission was looking into the Diaz case (Public Hearing, 
1987, pp. 943-947) . 

•The Commission's investigation of the Diaz 
case, however, is no substitute for a proper Suffolk 
County Police Department Internal Affairs Division 
investigation, first, the Commission has no power to 
discipline the officers involved. Moreover , the Police 
Department may have let the 10-month statute of limi- 
tations on disciplinary infractions expire ( see Patrol- 
men's Benevolent Association contract, p. 43), Failure 
to conduct a proper disciplinary investigation in Diaz 
is inexcusable- ( see ax so Chapter VI (C)). 
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At the Commission 1 s public hear ing , Distr ict 
'Attorney Patrick Henry described the cursory extent of 
his review of the Diaz matter • Henry testified that 
after talking to prosecutor Feldman and "possibly" 
reading part of the trial transcript, he decided there 
was nothing wrong. Henry did not recall any problem in 
the testimony of Ira Dubey (Public Hearing, 1987, 
pp, 487-491)* In the -■ exchange cited below, District 
Attorney Henry revealed his blindness to th« problems 
involved in disciplining his employees: 

Q,' Did. you really expect the trial 
pcasewtor to say ---in&ybe he did 
something wrong in the trial? 



h. I think that if he had done 
something wrong, and coupled with 
my questioning him on the subject, 
it would have been obvious that he 
di<3 something wrong. 
(Public Hearing, 1#87, p. 490.) 

The Gomm i s si on believes, that in the Diaz 
trial McCready, Dubey and pi stone all knowingly gave 
false testimony. In addition, the testimony by Wilut is 
and Keahon that Rafferty told them that D-iaz said that 
he had never ..wiped the blood off the knife — which 
testimony Judge Namm described as "incredible" — is 
indeed highly suspect. However, the failure of the 
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Folic© and District Attorney to maintain proper docu- 
mentation and to conduct an investigation in a timely 
fashion deprives any investigacor , including the Com- 
mission, of adequate evidence upon which to make a 
definitive judgment on this issue. According to state- 
ments to the press by jurors following the trial, this 
false and doubtful testimony helped free Diaz,* 

In addition, based upon the jurors' comments, 
it is apparent that these verdicts also were signifi- 
cantly affected by the failure of police officers to 
take notes, record -fcey statements., by the defendant and 
document other case developments r which allowed doubts 
to be raised in the minds of the jurors. Errors such 
as the failure to find the murder weapon 15 feet from 
the body of the murder victim he%>ed allow the defense 
to undermine t%. ; credibility of police testimony. 
Finally, the failure of the ^ollqe and the prosecutor's 
o £ -f 1 ce to i n ve'stli a te employee, mi scond uct e ven aft e r 
the trial adds to the culpability of both agencies „ 
These and other deficiencies, will be discussed in" 
Section D of this Chapter under "Management Failures in 
Homicide Cases „ " ■ 



B 




The othei.* homicide trial occasioning 



Judge 



Namm " s allegations of police misconduct was People v. 



Cor so , Indictment No* 562-84 , tried in May 1985 , in 
which Peter Corso was accused of carrying out the 1979 
gangland-style execution of a prominent Suffolk County 
attorney, Archimedes Cervera, in Cervera" s law office 
Suffolk Police Detective Edward Halverson was original- 
ly the lead detective on the case, but was replaced in 

198 2 by Detective .Dennis Raf ferty after Halverson 

reti red , 

After the , Corso tr ial , jurors were quoted as 
saying that Corso was acquitted partly due to the lack 
Of credibility of the prosecution's" lead witness, 
Michael Orlando? and partly due to the careless and 
unprofessional. , investigative methods employed by fene 
Suffolk Police' Homicide Division (Public Rearing, 1967, 
Exhibit 29).* The careless methods of the police 
included failures to make proper notes and reports dur- 
ing^ the invest-i^tion, to preserve important evidence 
and to take routine steps in corroborating and support 1 
ing the conclusions - of their investigation, 

in regard to deficient note-taking, Detective 
Raf ferty testified at the Commission B s hearing that no 



* There was a superficial Internal Affairs Division 
investigation in the Cj$£sO ease which concluded that 
some lower-ranking o£f$cfts had not followed proper 
procedures. 



police reports were submitted by the Suffolk police 
officers assigned to the case for inclusion in the case 
file for a period of six months, from June to December 
1979 , following the murder , despite a substantial 
amount of active investigative work. Although the 
Suffolk Police were awaiting information from the FBI 
regarding informant Orlando, who had information in 
this case , neither communications with the FBI nor the 
results of numerous interviews with key witnesses were 
recorded {Public Hearing, 1987, pp„ 677-698.). 

In add i t ion t although the Command ing Officer 
of the Homicide Division descr ibed Detective Halve r son 
to the Commission as an "extraordinary" detective and 
"excellent" (Private Hearing* Dunn, 1/5/87, p. 94} , 
Halverson" s partner stated that Halverson -"didn't write 
things down" and that he "wrote very little" (Private 
Hearing, Raf f erty * : 1/6/87 , ■ p* 93). Such a favorable 
j ud g men t by Horn i c I de * s Command ing Officer of a detec- 
tive ' who did not take notes is indicative of unprofes- 
sional standards of police supervision « Homicide 
investigations, like other police work p require meticu- 
lous note-taking ' and documentation (Public Hear ing , 
1987, pp. 635-*6S3) . 

In f act ,, the Cor so ma tter is a casebook exam- 
ple o f why p rope r doc umen tation is necessary; 
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personnel retire or are reassigned (Halverson himself 
retired in 1982) and others must continue the investi- 
gation? memories fade (the murder took place in 1979 
and the prosecution in 1985) ? and three different 
assistant district attorneys were assigned to the case 
at various times who had to then learn the case from an 
incomplete case file ^Private Hearing, Jablonski , 
1/16/87, pp. 13-16). Without a complete and well- 
documented file, detectives, their supervisors and 
prosecutors could not adequately investigate r manage 
and prosecute any, case » 

h second investigative failure wjiich damaged 
p r ose c uiion of the Cdrs o case was police t r ea tmen t of 
evidence, including a Sanyo answering machine and an 
IBM aicta=|>h©^e\. , .'|n^h-ine- f both- of which belonged to 
Cervera and v#£&e : . -.An his office at the time he was 
killed. De-spi^e, the fact that his answering machine 
tape contained m#£$4l phone calls concerning Cerver a.- B, s 
appointments on— the day of the; murder, ineluding: calls 
from known or#ani^ ; ed c.r ime figures , no transcript was 
ever made of fch& calls (Public Hearing, 1987, p. 703;) <. 
In addition, no transcript was made of any of the 
recorded portions of the IBM dictaphone belts, despite 
the fact that Gervera was found with a demagnetiser 
(eraser) in' his hand at the time of his death. 



Incredibly, Homicide detectives never even listened to 
the belts themselves, but rather had Cervera's sec- 
retary listen, so that she could tell detectives if 
there were any valuable material on them (Public Hear- 
ing/ 1987, pp. ' 704-705) . 

However, this was only the beginning of the 
cavalier treatment of ttlese tapes and machines which 
hurt the credibility of the prosecution 's case. Be- 
tween the time of the murder and the trial, the* 
machines, the belts and tapes which were being held 
as evidence in the Police Property Section — were auc- 
tioned off to highest bidders at a police auction. 
During the trial itself those tapes and belts were 
retrieved from the buyers, but by then the tapes had 
been erased and ' reused (Private Hearing , Jablonski , 
1/16/87, pp. 35-43) . 

The ■ third area of failure by Suffolk law 
enforcement in the Corso case was neglect in carrying 
out and documenting standard investigative steps which 
should have been ta&en in the case. For example, after 
Orlando identified; two associates who allegedly accom- 
panied Corso On his way to and from the murder, efforts 
should have been ffl^e to confirm this information and 
to locate both men*" The "District Attorney should have 
directed police investigators to determine whether the 
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two associates were alive, incarcerated, under indict- 
ment or if there, was any way to obtain their cooper- 
ation or to build a case against them (Public Hearing, 
1987* p a 776). No such steps were taken. 

Additionally, once the Orlando information 
was received, many standard investigative steps, such 
as obtaining fingerprint comparisons, securing photos 
and showing them. .to witnesses, requesting telephone 
call records and examining organized crime information 
from other jurisdictions, either were not pursued fully 
or were not pursued at all (Public Hearing,, 1987, 
pp. 784-785), 

Even after Corso' s acquittal for murder, ju- 
dicial action in regard to Cor so and the Cervera murder 
was not finished, In December 1987/: the Appellate 
Division, Second Department, issued an opinion in a 
narcotics case against Corso. which had arisen at the 
time he was arrested for murder, but had been severed 
f rom the mu r d er cha r g e ( People y„ Corso , 135 A . D . 2d 
551, 521 N Y 9 S*2d 773) „ While the Court determined 
that the Suffolk Police had p»bable cause to arrest 
Corso, this decision contained a brief discussion 
of some of the failures in the Cervera murder 
investigation . 
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Finally, what can only be characterized as a 
most bizarre judicial proceeding occurred on March 22, 
"88, i„ the case of Pe2 E le_jj J _c 2 rw . indictment 
No. 1061-87, concerning a new and unrelated narcotics 
charge against Corso. On that day, a guilty plea was 
taken from Corso in a proceeding before Justice George 
F. X. Mclnerney on a narcotics charge. A t that pro- 
ceeding corso Stood mute after he was asked by the 
prosecutor, Raymond Perini, Chief of the Suffolk County 
District Attorney's Office Narcotics Bureau, whether he 
had murdered Cervera, with Perini stating on the record 
that Corso had described in detail how he was paid 
$15,000 to murder Cervera (Corso Hearing, 3/22/88, 
p. 20) . 

In exchange for this "admission," which, even 
if Corso had assented, was legally useless in prosecu- 
ting Corso for murder due to his prior acquittal, the 
court approved Perini's -package" of recommendations, 
including that Corso' s brother, son and ex-wife be 
given probationary sentences for their roles in Corso' s 
drug ring, and that Corso, .then 66 years old, be sen- 
tenced to 12-years-to-life (Corso Hearing, 3/22/88, 
p. 21). The net result of this "bargain*' was that in 
order to engineer what the District Attorney no doubt 
believed would somehow "vindicate" the Corso 



prosecutors, Perini and the District Attorney gave away 
far too much, and again allowed the guilty to escape 
imprisonment. 

What this flawed plea bargain further indi- 
cated was that the District Attorney still did not 
understand the nature of the criticism of Corso's 
homicide prosecution by the Commission and from other 
sources. The point of this criticism was not that Cor so 
was an innocent man, improperly prosecuted by the 
District Attorney's Office — rather, the point was 
that the habitually defective procedures of the Suffolk 
Police Department and District Attorney with regard to 
such things as proper note-taking , evidence handling , 
and the need for thoroughly professional investigative 
and prosecutorial methods invited Corso B s acquittal of 
Cervera's murder, 

c * The .J»ius. .<5as.es 

Early in the Commission's investigation, a 
preliminary review was made of another Suffolk County 
homicide case which, came to the Commission's attention. 
This was a case involving four homicide convictions in 
which the victim was John Pius. However, the Commis- 
sion decided to await the results of the various legal 
appeals in the Pius cases which were pending and which 
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have subsequently been decided. Those appeals have 
overturned convictions of three of the four defendants 
in the Pius cases, and the opinions in the. reversals 
highlight some of the systemic problems in Suffolk 
homicide prosecutions. 

For example, in People v« Brensie , 70 NeY»2d 
9, 517 N.¥.$*Zd 120 (1987) f the Court of Appeals, in 
reversing Brensic's conviction , criticized the inter- 
rogation of a juvenile co-defendants 



- . ♦ [EJ vidence before the court 
not only failed to establish the 
r eliabi 14 ty of Peter ' s [ Brejisic s s 
co-de-fendBnt, Peter Quartararo] 
confession , i t suggested qui te the 
contrary, that he had a strong 
motive to fabricate when he con- 
fessed to his mother.. Accordingly , 
the confession was unreliable as a 
matter of law and should not have 
been received in evidence. 

F i r st f the con f ess i on was the pr o- 
duct of the custodial questioning 
of a 15-year-old boy for six and a 
half hours , without his parents 1 
knowledge, by two police detec- 
tives, in the course of this 
interrogation , Peter gave numerous 
versions of the events that led to 
John Pius' death. 

* * it 

Given this substantial evidence 
that the confession was but one of 
several ., each containing material 
d i f £ erences t that i t was obta ined 
from a juvenile after lengthy cus- 
todial que st i on i ng and that it was 
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given under circumstances which 
suggest that it was induced by the 
hope of leniency, the confession 
should not have been placed before 
this jury, as evidence of defen- 
dants guilt (pp* 21, 23) „* 

As in the post-acquittal attempt by the Suf- 
folk County District Attorney* to B vindicate' 3 police and 
prosecutor ial methods by having Peter Corso stand mute 
in court in response to a murder accusation, the Suf- 
folk District Attorney followed a similarly inappropri- 
ate strategy in the retrial of Robert BrensiCo On Hay 
18, 1988, Brensic, ajter having served five years in 
state pr i son on his 25-year re- to- 11 fe murder sentence , 
pi e ad e d g u i 1 ty to a r educed c h at g e of s econtf -degree 
manslaughter,, aooef ting a 4-to^l2 year sentence for 
which he expected to serve little or no additional 
prison time. 

However , p it was the cond i t ions of B ren s i c ' s* 
plea which indicated the length to which Mr. Henry 
would go to "vindicate" the prosecution m the Pius- 
matter and to try to overcome the charges of policy, and ^ 
prosecutorial improprieties which accompanied those 
reversals . 



* _?ee also People v, Ry^n , 134 A.D e 2d 300 , 520 
N.Y.S.2d 528 XWim. Dept. 1987) . 



51- 



torn M§MW &vmradM* emditiww ©f feeaslc's 

.; »mm iaetofei « etmt taasics at* Mm 

. * ttstltf affttefc. ,. eat #£ Ms «-i«fe B fent S| « m mlm 
not to object to Basic's parole; pmrntmimi £m 
Breasio to be released on his own r«e©s*i««K» and 
1 * a * B tte Sfeafce P^ing his new sentence; m a#see . 

»ent fey S*«»io, fch* Pius f«i ly an d the Selfal* Coaatf 
Police and District Attorney and its eurr«at ao* ttrntrnz 
personnel to drop, or refrain from filing., cirtl mtfes 
connection with Brensic's involvement wit-It the case. 

The Suffolk assistant district afettoEMey haad;- 

■ ling the ease, Timothy Mazzei, made clear fete- irtif^ 
«<* of Mr. Henry's office in agreeing 'to w*m**f» 

■ plea bargain in an interview vhich appeared Im MSSSm 
on May 19, .1988. Tbus , MazzeL seated that the office 

because of all the hocrible alleqa- 
tIons inade against us. . , . 
never had the wrong guys. Thid :*as 
one way to prove to everyone we had 
the right people. 

Bowever < Ha 2zey s us© of tfrts .plea as- a 
4ef€nse to misconduct a»a mommmmi&k 

werr#aohing was totally misguided and Htfe 
the 0|sUict Attorney w «s seeking a p«Wic relating. 



***** ****** mm W«*ri»t» pwoistoaat or justice. 

»e SBffwUt .«»%twtittes «W tb« right p*^i,.» Th « 
orittei«w eo.ic.rft obtaining using a „ 

nmmumu mmMmlm, ma ^ m i m U: £mlty m4 

l»pe«»«r feiiee sM m^mewtmlsl mtta 9f the same 
«ifctei«» s ftfc>% tewi b0ea #ifWtM afc mimm ^ fche 

Sack c«rt of «* mtimm . iM « at least 

m«. ots^tet « toErssf . WKttyr TO afc tUs mcy iafce 

§»s» »«% of »v»te«fef or* in felt© , 



ffcs Homicide Division of the Suffolk county 
MMm mmtimmt, during the period whicli wa, th« sufa- 

mwmmA ia m mgm t#*», M by OBe of tte 

fetw mtbmiKw. B»re were a&otofc « beaicM.es pee year 
in fttffolk tiwntty, bat fete awioMe Di*ui*n bad 

aiiiMowl iBft#s Mfcfc sw^act to vehicular and . tt . ec 

«••«*» ifii»*te mmim? mm, m/s? f p. . 
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In bam tfte Police mpmksmMt m4. District 

mmma^m h»m bm® cntailered aenbers of elite units 
bmmm. ©« the s«rioasi»*s of fefae crime and sinee 
taic,4ft8 *» ^ Ms* peofile esses. Suffolk 

Boateld*. Bivfaioo 4*twetiv«ta tun teen. <teac«ib«d •* tlt« 

b««t 'a«t«B«»«g t« »e ta£ fta® Bt {ftrivftte Heart**, 

«ee»4t«, 1/5/9?, P . u), m§ tbsU behavior «ay wall t» 

ooMi«eic«4' as. IMteftfeos of the lw «i of pxefesgionaUsn 
foe *U «et#ofciir*s. in «»& Depattnea*., 

fctoc *© 'fct»e ee.ii»isg.|uft»s priaite bearing in 
^ January »|7, wfctefe. aon»i4»re6 eritteima of fenleifte 
ij»v»««l9at:loM aai bcomo««*oi» , «*«re «*« ,» separate 
HoBieMe BurMtt 4a fth* »fio» Wafer lot Attorney's 
Of ties, HoftieMaft hwKO^f by the »aj. 01 r Of lease 

« mn of six oe «mm» mx^ximmA psosstQumta- 
**P banAied «ttor «*Ei<«^ felonies as -wll., j a a 
rasbafeuns of wmmmml after' tij. e fiest commission 
hmmimu, Ms > Mmsy- ' me oimMm& mmeM. Jabtonafci, the 
p«S*«itoe |» the- flggo; ease, as- the be«t of the new 
Beotoid*' Bsc«m, « a mw peliey was- establish** 
wteetoy mmiatM* fefceiet tt&roeys we«lct report to 
tawieMte sw?e»s art bscone inwlwa as ear If as pos- 
sible in tte £«»«t9*tiaii #f UmieUw. «ile tbe 
Coaai^sioa .fees not disagree" with these xba^s, they 



b np-B r f i <? i a X response to the p e r ■ 



County with 
'dotations, 
,r caws are illustrated' in the 
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of 
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the 

the 



d,0hinf'% High £ig« 



£$ga#' 



e compare* 
a at in an* 



miom and oral admissions**" 



For example, in Hewsd.ay's study which 
Suffolk homicide defendants from. 19 75 i 
cases from six other large suburl 
Suffolk's 94% confession rate far exc 
to 73% rata in the six other jurisdict 
12/7/86, p. 27) * 



red 361 
985 to 700 
counties , 

''\£s r 4 A G. 



mmlt of " si 



taR. 



nnica. 

MrevaUiftff' attitude has "bei 



' b. unique 
& to. rely 

'identiary 

hat no-ten, 
sees and 



Confess ion© €te. of 
Inau £ £ ! cien t , a nd t hey 



tardive met) 

to; 



of devel-* 



.t? .off 



failure of the Suffolk Police Hoaiqitfe 
tfatortn afepiti- aota-a. ' «od r^por^, and 
Mr. SiKfs fer tbia aeslaat, 

'"fcfee $nM®lk County PaWce 

t» rewired to ta 



■ud$p©8t as to wfoa-t 



In the New York City Police . 
of memo books is required for 
police officers, ana the blank „ 
bers which are recorded in depa 
time a detective or police offj 



• nt, the keeping 
ctives. 'as well as 
books have nura- 

nt records each 



X S IS 



in an invests i $a t i on 



it m& fch« requirement of 



tell, the 

as they 



views and stuff. 



(&$&!£$ -Wm 



pretty much saw fit 



-te-t in 



3&a.fe I f tto% tie ®m-iM.€Mt dm tec t £ 1 



r es COM, 



Q . How does one make that deter- 
mination early in an investigation 
of, whether information will be per- 
tinent down the road? 



A, It must be 
intuition and fcj 
the detectives. 
(Public Hearing, 



t on the 
|wene.s-s of 



■7/ "P- T32-.} 



mimtm$ to. thia ps*afeio« of n»t keeping n$t«* 
< «v maktef Mcwft** teftolk Police, wmmnml m 

m§mim rtf«» is t&o** w&ioM establish 

fcfert isfitllpifti . ImiM on. BmpBGtB, vitm&me or 
mmmmm «*• m «tt£«et, £*a*v«Ri: or iapo*t«nt in the 
mmimm wimim ot * mm* mmmk $mn p*rep«© 

awl* ?«V9£$* «$ «» n^t ^mmmt of fete with 
m««*v4«3. fetefc a *4 •£*!*«* mnm u-WUssa* which 

m» *&afc aoecifio&lly lMf^rfe»% t« the inuneaiat© 
ittWSfciffttion* (?£i?afce Hiring, Dunn, 1/5/87, p. »)- . 
H9MWf» in r*aX wtM no detective hae sufficient 
"infcwition* to predict what information, positive or 
native, «U1 foe of valw« as an investigation unfolds, 
tfe may i>* only in retrospect that two properly docu- 
a*nt*d |*£#ce$ of information fit together, regardless; 

®i. km immmmm mm? mm tw mtmi$ «««med, ana 

ft#Ip- 4*v«m# mm $mmm.i§mMm* If fe&a information ia 
a&fe *.«»0«-M:f a saporfe, it i ftr for psTCUoal 

posM* j^gt ^ investigation 

*- 

Alter a.. wue la ®lm&M^. kmleiM reports »a 
fiXM are »| far straws at Central Beoasds- 

»in I* an ©fs» ana w-all-toown violation of s:af-€oXR 
Bol$-04 Mp»tMKt mlw, &m&- t Lb supposedly do«e for 
r«i#os of ap*@e m& "mumitf* {m.nn f ao-as.). 



ftt fttttftioii* %Mm® Is also m smmm^l numbering ©-£ 
raolk item -at £i£e aai .» *«galair iisfl.exift9 or 

of tto f £le -■ acw* 3it*f te subieot or type of 
evidence (Dunn, pp. 86-89) « Thus, even if a tfocu-jnent 

6a# te&a entered la the file, it could later be lost or 

©Etj^iai st«9« of &e inves-tig*- 

wifet* *<^porfc3 in. 4 agse i*. safer r*a to the Bis- 

trie* Mt&*i»ey*e 0ffl« far bat whUe the 

$oXiee 3ete£*i?e& «£u» 'Meigmdt to tfee oaee are 

e&ill working <m tile eeee in mm^mmim. with an assist 
&ie$ri«s& attemaf , Whm investigative $te$>-s are 
taken ee$e«ft:i *w the iWatrtot Mto»a-y- ? a& a 

mefctes of. rnmmm 1 $&Mti5T f »o A#titic»a written ease 

f. 

mpt«te§ <w4 be 4ob* Jay fcfee detect ivee ta- thei*r 
pc&iee ei^rviease pwu pf, |Sf4fll] * As a direct 
reetrtt this *lifc#wte pc^Sif y toy eepo-tts concern- 
ed eeueitive fitili sehioh sfeo»M -have fceen produced 
yer e not * for exanp 3* , i a both the Cff-rsff and &im 
mmB, mmf feey mmm® »si:e not documented following 
the re£e«al fey tte f^Mce to tfee District Attorney, in 
eddit-ion £c , xnad&$aete documentation prior to referral, 
not only did police supervisors 'fail to require 
ttecesse-ry dommmm^mtion f but prosecutors, supervising 



m^£&m& doe»@n tat ion .da r i ng i nve s: fc i-g a t i on s 



of f&e Homiei tie Division, 0* t*c t i v e 



to pec, 



Departmental and Homicide 
procedures concerning the docuraenb 
ing of investigative activities in 
the form of Supplementary repor ts 
b&s been, in many instances, ig- 
nored in recent years. While awate 
of the availability oE Police re- 
ports via Subpoena and the Freedom 
of Information Act, our responsi- 
bilities to record basic findings 
( ne ighbor hood in fcer views, etc . ) 
for tfuturte reference and investiga- 
tive oohesiveness have not been 
suspended * 



to tfiwrt 
tu^e ti 
vigor * ft& 



> 1 Xow ins <3 w t e bX tjn 1 1 y r &co m ~ 
than a mini row in. order 
. aM: gi^s $ disturbing pie*" 



m p£$&iice o: 

o bring a! 



te-s in or 



*egog$3gs£iil pcoswa%ians # * in fact, this practice 



'rte. In a memo from. 



super 



# Miafegades wrote 



To the chagrin or* the defense coun- 
sel, homicide reports/ historical- 
ly , only reflect pertinent data as 
it applies to the successful prose- 
exit ion of our cases. If our learn- 
ed investigators from the Inspec- 
tional Services Bureau are instru- 
mental In generating new policy so 
be it, but the successful prosecu- 
tion of homicide cases aay cease as 
enjoy it. Suffice it to say 
ed not e stab I &Bh or 
r i ty * 1-1" reports 
estigation without 
losing sight of a successful 
prosecution then they are neces- 
sary* They need not be necessary 
if they will open up areas for 
scrutiny or loopholes in our cases. 
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$£mi t fefea f allure o £ pr oper not e ~> 
iitves t igatiqns- At a bear irig 



rc satety 
mt 14, i^S7 



Legisla« 



m* TOere's be 
ittelsm reow 



a- great' deal of 




roper no* 

six i: 



testimony ft 
other expert witnesses including 
your own chief investigator, George 
Holmes , on the impoi tance of note 
taking. Have you taken a public 
position on the criticism of the 
Homicide Squad on this issue? 



A, I think I probably have. If l 
haven 1 t , 1 will new, and that is 
that tftere should be more notes 
(pp. 127-128} . 



>0£t®f 



oaee meetings 
or difficult 



3, &a<»$$u£ t e x nve s 1 1 * 

. Fol i ce s*upe t v i a or s 
:as wi th regard to o&se 
Thera were no reg- 



ie? ides even on 
[Dunn.? pp> 14-"1£) . 
tiaa-tion were- not 



t ivgcf ■■ of a f i 

feenefit of a re^ialar review of 



.le» but also- 
the progres-s 
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'of ®mh investigation * Commanding of .f la-ex s claimed 
familiar ity with: onlf a &mall fart of the caseload they 
ostensibly suftetv&SM&d {®mn? pp* 2CK22) • Furthermore r 
feigher-jc&rtiaf personnel reoei«d s-tatxstlce* but lit^ 
tie else mc&®t m o&Gmk®m& oral bx ief lag , sinoe- 
there were no written o$se &t&£a& reports product by 
any&m pf-«- 23*24. J «. la addition, the assignment 

of personnel ani ittyeetig&fcive efforts was not deter- 
mined in a*T «etly« fflmmz* ».c we^© cases gi«ren higher 
#r Iwr priority i-B any ratio«X but rather cases 

merely "peter fedf ot*fc* 0«n. r p* 24)* 

f cter Ifcies wMtm- not set* sopervi$ ion 
w«*$ wt exe£oi#itd* "ifoet-hode wfre not scrutinized a-a 
long « tte» teff regstlts whJieii in Suffolk, only 
meant *aHicc«B#i?»l ^&&eci£££one** $'uoh a weak super- 
victory ff0fe0» t*$# ri#e for tfet discovered by the 

CoBB&l&eiatu 

4* Crime Scane Responsibility and 
5 X^g^o^er _ paiidlin^ of "E vidence 

, fim lack of a clear-cut understanding of 

responsibility for crime scenes was brought oat at the 

QmmiBntm* u jpblio hearing* Ufws, Robert Gtenjia, the. 

safer irisor in the Or-iK Laboratory of the ftedical Ex-am- 

imm*B OCfioe whO-Wd responded to the murder scene in 

the §Smz (?ft©« f testified that the Homicide division of 



-63- 



■7,. 
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t-j?& for Physical 




H5 f a a&Mlw pi: 



a-fferty %e>; 
ile<* to- mnd this bul~ 
,tt was £g&nd on the 



Off ten 




Rules am 
Later 



Imm-'mu in tk&. 



izMm 





aucing crucial testimony and evidence at the 11 th how. 
,tn homicide prosecutions disturbs the Commission, there 



is a sure remedy to these types of problems in- future 
homicide prosecutions. If proper documen tati or o-f 
events is made close in time to their oectrar fence* later 
doubts about the veracity of. police reports will be 
minimized. This is professional police practice an<a 
should be demanded of the police by Suffolk 
prosecutors.* 



* Not long after the Commission 1 s hearing, Rafferty 
Was transferred from the Homicide Division to the 
Bobbery Squad, after a 17-year career in Homicide. ' 
While Hamilton's conviction for murder and robbery ' 
was affirmed ' ( People v a Hamilton. 117 A»D«2d 819, 
4m H.Y.$.2$ li9" (2nd Dept. 1986)) , a disciplinary 
charge against Rafferty for' mishandling the bullet 
in the Hamilton case was sustained in a Suffolk 
Police* Xnterriai Affairs Division investigation . 




5- ^ifflctequate Training 

Testimony before the Commission indicated a 
remarkable lack of training for Suffolk Homicide detec- 
tives in regard to even routine investigative tech- 
niques , For example , in regard to ballistics and fire- 
arms, Detective Eafferty was asked? 



Have you ever had fi,rearms 
training yourself? Not in shooting 
them, but impressions left, gunpow- 
der or that sort of thing? 

A* No* Maybe a forty-minute 

course' in some school I went to. 
(Private Hearing, Kafferty, 1/6/87, 
p. 132 



and also 2 



A* 4 . ■. I'm not really on top of 
guns and that's probably what ' got 
me " messed up on that [H amil ton 
easel . 

(Pr ivate Hear ing , Raf f er ty , 1/6/87 , 
p* 130.)" 



Detective Rafferty, one of th-e most experi- 
enced members of the Homicide Division f further testi*- 
fieds 



Q. Doesn't s that case fJi§Eiii22.^ 
prove if yo u had training youHSSuTd 
have known enough to send it in and 
gotten tfye results? 



~67™ 



A„ Yes. 

ic Hearing, 1987 



, Furthermore , Raf f erty 8 s supervisor.. Detective 
Sergeant McGuire, replied with an equally disturbing 
answer with respect to his own knowledge of blood- 
related evidence. In response to a series of questions 
about what the forensic laboratory can tell regarding a 
stain, McGuire testified: 



Q e After .they have done that, what 
can they tell you about the stain? 

A- I guess they can tell you if 
it's blood. 

Q Anything else? 

if it's 



Q. If it is blood, what else can 
they tell you about it? 

A. X have no idea, sir* I guess 
they can break it down further 
depending maybe on the freshness or 
tever „ 

'rivate Hearing, McGuire, 1/5/87, 
65-66.) 



The blind spot this indicates for this De-tec- 
tive Sergeant, who was a homicide team supervisor for 
11 years , is remarkable. McGuire omits even simple 
items, for example, blood-type, let alone the more 



specialized information that can be gained from the 
forensic analysis of blood. While the standard to be 
expected /of a detective is not that of a ballistics or 

forensigs expert, nevertheless, police personnel msl 

/ > 
be aware of what information and analysis the labora- 
tory is capable of providing and what should be observ- 
ed and obtained . at crime scenes and elsewhere for 
analysis by the crime laboratory. 

All of the other failures catalogued in this 
Report, such as inadequate note-taking and lack of 
careful supervision, also are indicative in one way or 
another of the need for increased traini: 



The Conunission is heartened by Commissioner Guido s s 
recent public comments tha-# improved training is one 
of the cornerstones to his planned reforms of the 
Suffolk Police Department/. In an August 1, 1988 , 
interview in Newsday , Cr/mmissioner Guide was quoted 
as saying, "I see training as the key ingredient in 
effectuating organizational chai 



e the beginning of the Commission's 
investigation in November 1985, and in its early 
stages, narcotics investigations and prosecutions in 
Suffolk County were described as experiencing a "break- 
down in supervision." Around this tifoe, narcotics 
investigations of a number of Suffolk police officers 
had reached public attention. These included investi- 
gations of uniformed officers Rebecca Bernard/ Brian 
Merlob and Jose ingles, as well as undercover ! \ Jfarcotics 
Division of f icers \jaraes Kuhn and Raymond Gutowski. 

By March \1986, most of these allegations had 
become public, and' had resulted ^in extensive and 
extremely unfavorable K publicity-^or the Police Depart- 
ment and the District Attorney's .Office. \ In addition 
to the Commission's investigation, which Preceded all 
the other, investigations, the Suffolk Pol ice\ were under 
the scrutiny of the United States Attorney for the 
Eastern District of New Yqrk, a management \team from 
Long Island University appointed by County Executive 
Peter Cohaiaa, and the Public Safety Committee of the 
Suffolk Coun ty Leg i s la t u r e . 
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Coupled with the intense serif tiny occasioned 
by these investigations and resulting publicity, at 
about this time the Police Narcotics Division underwent 
a rapid change of commanding officers* The long-time 
commanding officer, Detective Lieutenant Richard Siee, 
who had served from July 1978 , to February 1985, was 
transferred — arid was given two subsequent promotions 
before his retirement , despite the fact that most of 
the ■ allegations .of misconduct being examined had 
occurred during his tenure . He was followed in rapid 
succession as Commanding Officer of the Narcotics 
Division by Detective Lieutenant Walton Brennari, * who 
served less than one year, from February 1985, to 

January 1986, and then by Detective Lieutenant Walter 

/ 

Cunningham, who served only from January 1986, to May 
1986. Cunningham was succeeded by Detective Lieutenant 
Richard Franzese, who still serves in that position. 
Thus 7 within 15 months four different commanding 
officers had been assigned to supervise the narcotics 
Division. " 

The effect of the crimes and misconduct of 
the police employees, the resulting public scrutiny and 



Prior to becoming Commanding Officer of the 
Narcotics Dlyis&on, Brennan had no experience in 
narcotics investigations. 

/ 
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publicity, coupled with, the rapid changes in man- 
•' led Lieutenant Fransese to tegtify that 
"supervision definitely was a problem" in' the Narcotics 
Division when he arrived (Private Hearing, 11/23/87, 
p. 75) . More vividly, Detective Lieutenant Robert 
Sievers, who was a sergeant in the Narcotics Division 
during this period, "testified; "The place was a zoo" 
ivate Hearing, .11/30/87, p. 35),. 

While significant narcotics-related miscon- 
duct investigated by the Commission will be discussed 
. / in/ *Wbsequent\ sections of this Report, the key events 
\J . regarding -Refeecfea. .'Bernard , Brian Iter lob and Jose Ingles 



ich pre^da^ed^he Commission 9 s investigation, will 
/ briefly, outlined |*ere 30 that subsequent events can be 
under stoo^/in Uhffy proper context. 

/ In fcf^A' Suffoifc" County Police • Officer 
Rebecca/ Bernard wis acquitted of criminal charges of 
selling cocaine, -iJjowever, in a disciplinary ! 



ry hearing in 

April 198f, it was'' (determined that Bernard had violated 
\, Departmental ruies^ based on her ..narcotics-related 

^-ctivifcy, and sW^as subse-.gue.ntl/ fired. Part of her 
/defense was .that -she .■ was ■ conducting an unauthoriz- 



/ undercover /harfeotics investigation .1 



area and 
visors 




ice super- 



activity and about a Suffolk police officer suspec 
of narcotics activity, Jose Ingles, as early as 
1982. It has been confirmed by the Suffolk Police that 
she had supplied this information about the bar and 
Ingles to them in May 1982. 

However/ an investigation of ingles for drug- 
related charges did not begin until 1984. The investi- 
gation developed evidence that ingles and Suffolk 
Police Officer Brian Her lob both- used cocaine and 
assisted drug .dealers by using their positions as 
police officers to investigate for the dealers poten- 
tial drug biye*s and.;'. by acting as bodyguards . for drug 
Sealers. The officers were indic^ on numerous crimi- 
nal counts, but were allowed to plead gui 
gle count, Mtetdpted Criminal Facilitat 
■Peg^Wai »* I«5.05)/a class D felony, on August 
30/ 198 5 • of their plea agreements, both 

officers agreed to resign from the department. 

The charges against these three officers 
rocked the DeparMent and helped set in motion a series 
of events which led" to an "invest igat 
sion of other instances of misconduc 
Division. Of pa^leular concfen to the 
apparent iktlm* of thl 
allegations by 



to a sin- 
ion, Second 



rnard regard i: 



in the Narcotics 
Commission was 
ice to pursue 
es 



aggressively until; the allegations came to public 
attention through Bernard's* own case, rather than when 
they were first made by hex in 1982 . 



In September 1985, Sergeant Joseph Comiskey, 
the supervisor of an undercover narcotics street team, 
reported to his superiors that a team consisting of two 
of his undercover narcotics officers was using cocaine 
heavily. These two officers, James Kuhn and Raymond 
Gutowski, were among Comiskey 8 s most productive under- 
cover officers, having madss . 8€ undercover narcotics 
cases in their fest year in the squad, during which 
they had become known as Gomiskey's "a Team.- while 
the information Comiskey gave to his superiors would be 
considered sens^i-ve in any police department, this 
revelation was particularly explosive due to the unfa- 
vorable narcotics-belated publicity the Department had 
already-sutfeMd concerning Bernard, Me r. lob and Ingles, 
Purthermo'Ee-, the Department and District Attorney's 
Office had just received additional unfavorable public- 
ity regarding fe tors and Diag homicide cases, while 
the election for district attorney, in which . Mr . Henry 
was seeking a ttiaS term, was .. only a few weeks away. 



According to Suffolk County Police documents, 
the allegations made by Sergeant Comiskey of cocaine 
abuse by Kuhn and Gutowski were known, to Chief of 
Detectives John Gallagher,' Inspectional Services Bureau 
Commanding Officer Donald Jef fers and the Commanding 
Officer of the Internal Affairs Division, Captain 
Thomas Murphy, as early as October 3, 1985.* Assistant 
District Attorney Raymond Perini was briefed .by police 
officials on. cocaine abuse by Ku-hh and Gutowski on 
October 9, 1985. However , an Internal Affairs Division 
ease number was not assigned — and the case was not 
given to an investigator for full investigation — 
until November 6 e 1985, the day after Mr . Henry's re- 
election as District Attorney,** 

Furthermore, and again despite the fact that 
illegal drug use by Kuhh and Gutowski was known to 
Suffolk Police authorities in September 1985 , the two 

* According to FBI documents, Kuhn and Gutowski B s Com- 
manding Officer, Lieutenant Walton Brennan , also 
' knew of the drug abuse allegations on September 23 , 
1985 * 

** James Kuhn has testified before the Commission that 
Sergeant Robert Boyle, then assigned to the Internal 
Affairs •Divi-Si&fl,. told him that no investigation of 
Kuhn was being started until after Election Day out 
of fear that fcfee entire matter would become public 
knowledge artd help Heriryfs opponent (Private Hear- 
ing, 12/23/87, W* 92-93)/. 
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were reassigned from the Mar cot i js Division to police 
precincts and permitted to continue serving as police 
officers. Moreover , despite at least eight interviews 
of Kuhn by Internal Affairs Division personnel, Xnter- 
\nal Affairs documents reveal no investigation of the 
questions raised by Kuhn as early as December 16, 1985, 
about the Timothy Gallagher case , nor any attempt to 
p^obe beyond Kuhn s s cocaine abuse. { See Section C this 
Chapter . ) 

However, on February 21, 1986, baaed on 
information developed after debriefing Bernard, a Com- 
mission investigator contacted Kuhn and Gutowski. The 
Commission invest legator asked Kuhn about three areas s 
irregularities in the handling of a drug case involving 
Timothy Gallagher, the son of Suffolk Police Chief of 
Detectives John Gallagher** drug activity involving 
members of the Suffolk County Police Department Narcot- 
ics Division; and Illegal wiretapping by members of the 
Suffolk County Police Department- 

On that same evening, following his conversa- 
tion with the Commission investigator , Kuhn, fearing 
that his partner Gutowski was cooperating with the 



Mm was the undercover of fice.r who initially bought 
cocaine from Timothy Gallagher? 
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tission, confessed to a Suffolk Police Internal 
Affairs Division investigator regarding the three areas 
of misconduct about which the Commission had asked . 
However, with respect to illegal wiretapping, while 
implicating himself and the entire Interdiction Unit of 
the Narcotics, Division of the Suffolk Police Depart- 
ment, Kuhn told Internal Affairs Division investigator 
James Maher i? "X don't care if I have to do two or three 
years in jail, I'm not rolling over on anybody .in my 
old team" (Private Hearing, Maher, 12/18/87, p„ 62) , 
The information that Kuhn gave to the Internal Affairs 
Division that evening in February 1986, regarding rou- 
tine illegal wiretapping in the Interdiction Unit was 
substantially the same information to which he testi- 
fied at a Commission public hearing in January 1988. 
( See Chapter III (A) .) 

Shortly after February 21, 1986, when Kuhn 
refused further cooperation with the Internal Affairs 
Division or the District Attorney's Office and enrolled 
in a drug treatment program, the Suffolk District 
Attorney referred the fchree topics of Commission in- 
quiry to the United siates Attorney for the Eastern 
District of. New- York (Public Hearing, 1988, 
669) . 
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In early 1987, Kuhn and Gutowski were tried 
and acquitted in federal court of charges of distribu- 
ting narcotics ( United States v» Kuhn and Gutowski , CR 
87-00698, E . D . N = Y . , Judge Wexler) • Following their 
acquittal? departmental disciplinary charges were re in- 
stituted against them* Added to the departmental 
charges against Kuhn was a new charge that he had en- 
gaged in illegal wiretapping through conversion of a 
pen register while a member of the Interdiction Unit of 
the Narcotics Division, 

One audio tape which was taken from Kuhn as 
evidence by the Internal Affairs Division on the eve- 
ning of February 21, 1986, was subsequently demonstrat- 
ed by the Suffolk Police to be an illegal recording of 
telephone conversations of the subject of a Narcotics 
Division investigation- (Decision in Suffolk County 
Police Department Disciplinary Proceedings against 
James Kuhn, Chargers, Specification #1, 1/20/88*) 

Gutowski , rather than standing trial on the 
departmental charges, agreed to resign. In return the 
Department agreed to provide a letter stating that his 
drug abuse arose in the course of his police work and 
also agreed not to contest his application for a three- 
quarter disability pans ion, which the New York State 



and Local Police and Fire Retirement System subsequent- 
ly granted. 

Kuhn y however , persisted through a lengthy 
disciplinary hearing «n the summer of 1987 before 
former Supreme Court Justice Joseph Cor so-, following 
which virtually all of the disciplinary charges', 
including the wiretapping charge, were sustained, and 
he was fired in early 1988. After he was fired, Kuhn, 
like Gutowski , was awarded a three-quarter disability 
pension by the New York State and Local Police and Fire 
Retirement System, based on an application which he had 
made while his disciplinary charges were pending » 

Kuhn and Gutowski *s work as undercover 
narcotics officers in 1985 produced 86 criminal convic- 
tions, 84 of which were ttje results of . plea bargains.. 
The convictions in the two trials which* included testi- 
mony by TKuhh and Gutowski were r subsequently vacated due 
in part to the fact: that Kuhn and Gutowski had perjured 
themselves when they testified they did not use 
narcotics.* 

. In early 1987? Kuhn 8 a charges regarding the 
favored treatment accorded x:o Chief of Detectives 



People v- pifflqff yftoth , ..Indictment No* 900-85, Supreme 
Co-art, Suffolk/ County, Justice KcXnerney; and Pfeo ale 
y, Wayne ■ -Supreme Court,' Suffolk County, 
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Gallagher's son were referred by "the United states 
Attorney for the Eastern District for State prosecution 
Chapters 11(C) and VII) ; the wiretapping allega- 
tions were investigated by the Commission, with the 
initial results presented at a public hearing in Janu- 
ary 1988 (see Chapter XII) . 

The .Commission believes that the case of Kuhn 
and Gutowski reveals at least two important failures 
with_ respect to • narcotics matters. - First, supervision 
in the investigation and prosecution of, narcotics cases 
was lax. Two : riew"' and untrained undercover officers, 
who became heavy narcotics users -themselves, made 86 
cases in a seven month period during which their cases 
were replete-^ with careless paperwork, missing police 
reports and\ improper handling of narcotics evidence , 
For example, between January .1, 1985, and September- 18, 
1985, Kuhn initiated some 71 Central Complaint Numbers 
for confidential investigations for which he never sub- 
mitted the' required Field Report {F&SC-1053) * Further- 
more, on a number . of occasions Kuhn was issued cash 
from the par cot ice Special Cash Fond to make undercover 
purchases of ■ narfeotica, and while Kuhn reported expen- 
ditures- for narcotics 'purchases in these, instances, the 
narcotic* ia <$mmti®n ware- never submitted to the 
CrininaJi#tii^.^Watoiry as evidence {Decision in Kuhn 



Disciplinary case.,,-. 1/20/88, especially . charges #1 and 

i 

I Second , there was a gross failure to detect, 

investigate and,. punish police misconduct in narcotics 
matters, indeed, the Commission, after only a rela- 
tively short investigation, was able to unearth crimi- 
nal allegations regarding the Gallagher case, illegal 
wiretapping and other misconduct by police personnel in 
narcotics matters, yet the Internal Affairs Division 
and the District Attorney's Office ..totally failed to 
detect or pursue this misconduct "until forced by actual 
or threatened adverse publicity to do so. 

\The evidence revealed- in. the Knlm and 
Gutowski matter adds support to two of the conclusions 
' reached by the Commission regarding the Suffolk County 
Police Department and District' Attorney's Offices 
there has been both a serious failure of proper ■ super- 
vision and a most disturbing willingness to tolerate 
misconduct by . employees unless prodded by public 
revelation. 

One #f .the matters afeomt nhi&b mhn was gu@©« 

■f- 

M#ned by |te mmXm%m, w» me allegation that 
fiwtfey mtll$gftm to* revived afeoial trea-tmmt in a 
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narcotics case (.People v. Timothy Gallagher, Socket Mo. 
618625-85, District Court, Suffolk Co.) because he was 
the son of Suffolk County Chief of Detectives John 
Gallagher. Ruhr* was the undercover officer who bought 
one-eighth of an ounce of cocaine on November 2, 1984, 
from a youth whom he later learned was Chief 
Gallagher 9 3 son. . Timothy Gallagher was arrested on 
November 1, 1985, one year after the sale. Timothy 
Gallagher, who did not cooperate with the police, 
received special consideration as an informant based on 
a letter, signed by Police Office^ Albert Sinram and 
dated April 3, 1985, falsely stating that Gallagher had 
helped provide information in six narcotics cases. The 
recommendation letter was approved by Sergeant Joseph 
Coraiskey, and a cover letter forwarling it to Raymond 
Perini, Chief of the Suffolk County District Attorney's 
Narcotics Bureau, was signed by Walton E , Brennan, Com- 
manding Officer ©f the Narcotics Section, ' and Joseph 
Farnita.no, Commanding Officer of the Major .Crimes 
Bureau. 

Based on this letter , Timothy Gallagher was 
allowed to plead guilty on December 6, 1*85, to a class 
A »isdemeanor, Criminal Possession of a Controlled Sub** 
stance, Seventh degree (Penal La» 5230. Q3>, rather -fete* 
the original charge, Criminal Sale of a Controlled 



Substance, Third Degree (Penal Law §220.39(1) ) , a class 
B felony. On February 14, 1986, Gallagher was sentenced 
to a fine of $500 and three years probation. 

On February 21, 1986, the Commission asked 
Kuhn about his knowledge of misconduct in the Timothy 
Gallagher case. Kuhn then reported this Commission 
inquiry to Internal Affairs. While Kuhn had previously 
raised questions about the Gallagher matter which were 
ne^er pursued by Internal Affairs, it was only after 
this Commission inquiry that the Gallagher case became 
one of the three matters referred by the Suffolk County 
District Attorney to the United States Attorney for the 
Eastern District of New York* - In early 1987, following 
an extensive investigation of the Gallagher matter, the 
United States Attorney for the Eastern District decided 
that while there was evidence of a crime under Mew York 
State law, there was no jurisdictional predicate for a 
federal prosecution and returned the matter to- 
Mr s Henry's Office with the recommendation for a spe- 
cial state prosecutor (see Chapter VII) . 

The u,a# qI • Kevia %mm m a narcotiqs inform*- 
mt four the Suffolk Camty 9elie« Department H^rcatias 
Aivifri&n tbe Suffolk Cwmty District Mtojrtt*y'& 

«I3* 



Narcotics Bureau constitutes evidence of both miscon- 
duct and a failure of supervision in narcotics investi- 
gations and prosecutions. 

Kevin Eason began working as a narcotics 
, informant for Suffolk undercover narcotics Police 
Officer Warren Savage in early 1984, when Eason was a 
■ 17-year old high school junior . m continued to serve 
as an informant for Savage until late 1986, Eason pro- 
vided Savage with introductions to street-level cocaine 
sellers, from whom Savage would make small purchases of 
cocaine. While Eason provided some introductions which 
led to arrests and guilty pleas prior to November 1985, 
his major informant activity occurred between October 
1985, and May 1986, when Eason allegedly provided 
Savage and his partner, Police Officer Ellen Donnelly, 
with introductions which led to 140 purchases of 
cocaine, in the Wyandanch/Nor th Amityville area (Public 
Hearing. 1988, pp. 575-579) . While Eason and the 
alleged:, cocaine sellers were all black/ and the areas 
being worked were almost exclusively black. Savage and 
Doniwally were both white (Public Hear lag , i$m, 
pp. 520-521). As a result ©f Bason's activity, a. major 
dru^ raid occurred on- July ai, 1386, in which 23 pm&U 
wax;® «c»8le4. _ Theee a?*d others based on 

Em&n 8 s wotfe between Gcteter m& my lftg«* 



resulted in five narcotics trials at which Eason testi- 
fied against five different defendants, one of whom was 
acquitted (Public Hearing, 1988, pp. 508-509) . In 
addition, according to documents supplied to the Com-* 
mission by the Suffolk District Attorneys Office, 
Eason 8 s efforts also resulted in narcotics charges to 
which numerous other defendants pleaded guilty « 

At the Commission's public hearing in January 
1988, Eason testified that officers Savage and Donnelly 
*arged him to make false identifications in many cases 
{Public Hearing, 1988, pp. 370-402) and that he did, in 
fact, testify falsely at the five narcotics trials at 
which he was a prosecution witness.* 

For the purposes of this Report, the central 
point regarding Eason, however ,. is not how often, or 



Easeiv testified before the Commission under a grant 
of immunity. Subsequently, in a hearing on a motion 
under 3440 of the Criminal Procedure haw seeking to 
vacate the convictions in the trials at which Bason 
testified , Eason was again granted' immunitv, .upon 
the application of District Attorney Henry 9 s Office, 
whereupon Eason testified that his testimony before 
the Commission was false. In so doing, Eason fur- 
ther cast doubt on his credibility (People v, 
Wat kins . Indictment Mob. 71 €-86, 764-86, H6~M aid? 
842-86, Supreme Court, Suffolk County, Justice 
Me|nerney, 1/25/88) . Furthermore, beginning shortly 
after the commission's hearing, the .District attor- 
ney 8 ® Qffioe, knowing that the Commission was seek- 
ing to speak with Bason, secreted Eason, proven tea 
tfea Camiaaion from ©peaking with bin "ana removed 
him from tt&e State* 



when, he lied. The Commission 8 & concern is rather that 
the Police Department and District Attorney's Office 
continued to use Eason as an informant, and as a key 
witness against criminal defendants-, when there was 
overwhelming evidence, known to the police ana to 
Assistant District Attorney Raymond Perini, that Eason 
was not reliable , and that Epson's relations with 
Savage and Donnelly were highly suspect. 

In this regard, Detective Lieutenant Richard 
Franzese, the Commanding Officer of the Suffolk Police 
Narcotics Division, testified before the Commission 
that he told Perini that.. Bason lacked credibility and 
that approximately 30 cases involving Eason as an 
informant had to foe dismissed because they had not been 
investigated or documented thoroughly or completely. 
Thus, Franzese testified? 



' ^ Q * And wh a t did. you d i sco ver in a 
'\ review of these oases-, did. yo» form 
'■-M. conclusion as to- these cases, anv 
quality thereof? 

A. c&ses had ostensibly not 

■ hmm mithm kmmtt§ ated thoroughly 
m ,©«|4#t;€ly of tSm$ hadn't been 
dp^mmt9 II; cwn&£*fceljF . »e oases 
pWT- qmstlda, *Mt&fe£d in twenty 
dtniftsats « exceptional 

Q • W# ware these cases that 
the informant, ftewtn 



h * Th © majority of them, yes, 

9" Would you state how many 
involved Mr. Eason? 

A. Approximately thirty of them, 
probably. 

* * * 

Q. Did you ever during your review 
of these cases and in your time as 
Conunanding t officer oi that Unit, 
form any ' opinion as to Kevin 
Eason s s credibility with respect to 
cases with which he was involved 
and testified about? 

A. Ye So 

G* What opinion did you form? 

h» That his credibility was dubi- 
ous. 

Q» What did you b@s@ this opinion 
on? • 

A. The number of cases- that he was 
involved in that had defects from 
i den tifi ca t i on s tba t be had sap- 
plied to the two officers. " 

®;, BM yoo ever teaitdmit or relay 
thus opxnioft- to oa&am in the- Dis- 
trict Attorney 8 ' s Office? 

A . Yes . 

Q* To .whom did yoa relay this 
A* §® Rapioai Perlai. 



Franssese further testified that, at the 
direction of then Chief of Detectives Arthur Feldman, 
he had requested a meeting with Perini at which they 
wold interview Eason. This meeting between Franzese, 
Perini and Bason occurred in November 1986, after four 
of the five trials in which Eason testified had been 
concluded. At the Commission's public -hearing Fransese 
described thij^mfg^^B follows? 



Q» Was the issue of [Eason 8 s] m 
credibility as a witness discussed 
on that occasion? 

A- W% didn't get very far with the 
discussion with Mr. Eason e He was 
hostile and uncooperative and non- 
committal. The conversation never 
really had gotten in any of those 
areas. 

(Public Hearing, 1988, p. 561.) 

\ 

However , despite Franzese's expressed concern about 
Eason 's credibility, and about Savage and Donnelly, 
Perini was still not deterred in his reliance on Eason 
as' a prosecution witness. 

In addition to Franzese, another officer, 
Sergeant James ■ R. Maher of the Internal Affairs 
Division, also informed Perini ■ that Eason had no 



credibility.* Maher had conducted an investigation of 
3 P ° liCe ° f£1Cer accus °d ^ Bason of drug sales, an 
allegation credited by Savage . and Donnelly, but dis- 
proved after an extensive Internal Affairs investiga- 
tion, Maher testified at a Commission private hearing: 



My feeling and the feeling of my 

no S cr^r h a - S i^ hat Kevi " ' [Eason] had 

S?orL= lltY ° He told different 
him! every time we talked to 

(Maher, 12/18/87, p. 46.) 



Maher testified that this information was provided to 
Perini before Eason ever testified in any Suffolk 
narcotics prosecutions (Maher, pp. 34, 46-47).. 

Notwithstanding these clear warnings-, Perini 
used Eason as a witness in narcotics prosecutions, and 
he approved Eason -a continued use as an informant. 
Furthermore, Perini personally permitted Eason -s con- 
tinued, use as an informant during an eight-month period 
in which Eason was arrested on three different criminal 



* Sergeant -Robert Sievers, who served under Franzese 
and who supervised Savage and Donnelly froi, FeCr^ry 



charges which the District Attorney's 0«ic- dll not 
prosecute.* 

In addition to revealing Perini's continuing 
use of an informant of dubious credibility, the Eason 
matter also demonstrates the startling lack of super- 
vision in the Police Narcotics Division. Police 
Officers Savage and Donnelly, carried out 140 under- 
cover drug buys in eight months, with Eason providing 
.all the introductions. The work of these officers, 
which was largely unsupervised, was marked by frequent 
errors, poor practices and frequent violations of rules 
and procedures. Thus, in a memorandum, dated June 12, 
1986 , to Detective Lieutenant Richard Franzese, Detec- 
tive Sergeant Robert Sievers, who had supervised both 
Savage and Donnelly beginning on February 10, 



On November 21, 1985, Eason was arrested for Reck- 
Xessly Causing Physical Injury (class A mis- 

No Be 2u236' 8 .S? Uff o n lk a ° OU ? ty ,'o Di8fc ^t Court (Docket 

Ho. 20236-85) ; on April 29, 1986, Robbery Second 

Degree (clM* c felony), Suffolk County, District 
Court Docket No. 7215-86) ; and on ia?'23 
Grand Larceny, (class E felony), Suffolk count v 
District Court (Docket No. 8740-86) . "mot was 

never represented by counsel on any of the 
charges, nor was he represented by counsel In a 

period at which Perini approved of Eason continuing 
" « informant and promised him "consideration" 
{Public Hearing, 1888, pp. 453-462) . The District 
Attorney's Office hag never pursued prosecution > of 

Eason on these three criminal charges wfeic? he 



1986, criticized their per for 



raance and their relation' 



the two officers [Savagi 



st 



vel 1 investigation men- 
a number of incident; 



terpreted as indications that their 
police identity was compromised, 

too 'close 1 to the 
informant [Eason] and 
re not in full control 
of the investigation. 



also presen 



Fonce witnesses 
in the presence of • 
(Public Hearing, 
Donnelly deliberately 
informant cards up 1 
information was prov 
Police Rules and 
570-573) ; that Savage 
if ication i: 



by Suffolk 

t officer Donnelly tasted cocaine 

police precinct 
that Officer 
cotics Division 



officer 
er of f i 

* PP 
ii 



S i; 



date by listing cases in which 

by Eason, contrary to Suf 
ures (Public Hearing 1988, 



oy Eason in a sig- 
cases and failed to obtain other 

needed corrg^ra^e identification evidence (Public 



e P- 



1986, narcotics raid resulted in a number of mistaken 
arrests {Public Hearing, 1988, pp. 472-483) „ 

Finally, Suffolk Police documents indicated 
that Savage and Donnelly were insubordinate and failed 
to follow legitimate orders of their supervisors,, and 
that they were characterized as "bizarre" and ^aber- 
rant 69 by supervisors and recommended for psychiatric 
evaluations (which were never conducted) » * 

The problems in the investigations and pros- 
ecutions involving cases developed by Savage and 
Donnelly, with the assistance of Eason, are but another 
example of the lack of supervision and professionalism, 
and the tolerance for misconduct, exhibited by the 
Suffolk County Police Department and District 
Attorney's Office, 

'•"Si ■■ 



Rather , than being vigorously investigated , Police 
Officer Savage was promoted to detective and ^ trans- 
ferred from Narcotics in August 1986. 



e Office 



Testimony heard by the Commission at its 
January 1988, public hearing, presented not only a 
shocking picture of illegal wiretapping by the Inter- 
diction Unit of the Suffolk Police Department with the 
^approval of the Bureau Chief of the District Attorney's 
rcotics Bureau, but also an absence of even rudi- 
ntary management controls on electronic eavesdropping 
ich allowed this criminal behavior to occur* The 
vidence presented at this public hearing demonstrated, 
hat the management of the Police Department had 
eiU*#sf the will, nor the mechanisms, to prevent or 
etect illegal wiretapping, in the Interdiction Unit, 



At the Commission's public hearing in January 
1988, testimony was offered by one current and t 
rs of t 



ar tment 

that the Suffolk County Police Department and District 
Attorney's Office ■ had engaged in illegal wiretapping 
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fh the conversion of *jpen ' registers 68 ■ to illegal 




ro€'k State' and- federal law specifying exactly what can 
and mast be done in conducting the wiretap.** There 



are -severe criminal penalties for illegal wiretapping, 
which under federal law is a felony,, "and which at the 
time of the incidents discussed in this Report was 
punishable by a maximum of a $10,000 fine and not more 
than five years in prison (see 1-8-U.S.C. §2511). Under 
New York law this crime is a class E felony, with a 
maximum of four years imprisonment ( see Penal Law 
3250.05) , 

Until recently the use of a pen register has 
not required an order from a. judge, and has not been 



* A legal wiretap intercepts and records actual audio 
conversations to and from a target phone, while a 
legal pen register is limited to providing only the 
outgoing telephone numbers dialed from a target 
phone, "The term 'pen register 1 means a device 
which .records c, ■ decodes electronic or other 
impulses which identify the numbers dialed or other- 
wise transmitted on the telephone line to which such 
device is attached . . . . " 18 u.S.C. §3127 (3), A 
pen register can be converted or modified to become 
a full-blown wiretap by the mere addition of a 
speaker or tape- recorder. 

** J!ee *8 0*S.£. §32510-2519 and New York Penal Law 
$ f 350 « 00-250 .10 and Criminal Procedure Law 700 05- 



subject to regulation in New York State * Whi le the 
Attorney General ' or "District Attorney must, be the 
applicant on a -wiretap? with respect to pen registers,- 
different" jurisdictions, and ' even^ different agencies' 
within the same jurisdiction, have followed different 
practices $ some voluntarily -obtained /judicial orders; 
soma utilised search warrants? . and some used no 
initiating legal process. 

Kecent federal legislation has prescribed 
rules for pen registers on the federal level and' man- 
dated that, the sftated. pas® legislation .governing pen 
registers or else face their proscription ( see 18 
IK8,C* §§3121-3127) . In 'December 1988, New York adopt- 
ed legislation which . for the first time Established 
statutory procedures regarding the application for , and 
operation of, pen registers (tows of l$m t ch. 744, 
<srt* 70S) . The statute ■ provides for the issuance of. 
judicial ..orders 'authorising the use of pen registers, 
includes ' a requirement for "reasonable suspicion* that 
a designated crime. "**has been, is being, or is about to 
be committed" for their issuance* and further sets a 
time limit on how long they can be used. Furthermore, 
the statute limits the applicant to a district attor- 
ney, the New York State Attorney General or the 

—9 5- 



Director of the- New York State Organised Crime Task 



t or 

during 
the Suffolk 

ily applied for 
authorisation*. 

register operati 
gal&f intercepted. 



It assistants 



3 Office 



Commission, 

at 5 *' 



rora a j 

iro-ugh 
Suffolk 

conversations 



pen register 
. limited pen 
.nel ille- 



tric-t 



- The Suffolk County Police Department and Dis- 

ssion that be- 
i-& more than 50- pen registers were in- 
stalled, of which 17 were operated fey the Interdiction 
Unit of the Narcotics Division of the Police Department 
in. narootios investigations. With respect to other 
units of the Police Department.* .three pe# registers 
were also used by the internal Affairs Division, two of 
which' wefre operated in the basements . of the private 
homes of polios offices* 

Both pen registers and wiretaps for the 
Suffolk Police were installed by the Special Investiga- 
tions Section of the ' Intelligence Division of the 
Bolioe Department.? the District Attorney's Office used 
both •■ the Special ■ investigations Section 1 for 



iverai of its own civilian employees 



:e were three officers and a sergeant in 
the Special Investigations Section of the Police 
Department daring the period under Commission review, 
from 1981 to early 1988. 

The Interdiction Unit, which actually con- 
ducted and monitored wiretap and pen register opera- 
tions, was one of five units of the Police Narcotics 
Division. The purpose of the Interdiction Unit was to 
investigate major drug cases, primarily through the use 
of electronic surveillance. The Interdiction Unit had 
between 7 and 11 members, including a sergeant, during 
the period (1982 to 1984) in which the Commission dis- 
covered evidence of illegal eavesdropping. some offi- 
cers from this Unit have since retired from the Depart- 
ing i, and James Kuhn has been fired. Except for Detec- 
tive Albert Coletto, who remains in the Interdiction 
Unit, all the rest are in new units, and some have been 
promoted." The sergeant from that era, Donald Risener, 
retired on February 10, 1986, and the lieutenant (Com- 
manding Officer of the Narcotics Division) to whom 
Risener reported, Richard Siee, retired in March 1988. 

The locations (or "plants") of both legal and 
illegal pen registers and wiretaps run by the 
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xc 



f 

/ . ' 

interdiction trnit were alm08t always in pfivate houses 
rented for that purpose by the Suffolk Police. ' Rarely 

WCre 90V ! rnMent £ ^tie B used (Public Hearing, 1988, 
P. 132) . 

Management and oversight of wiretaps and pen 
«9istera conducted by the Interdiction Unit was ceded 
by the Suffolk Police to the Chief of the N ,rcotics 
Bureau of the District Attorney's Office, Raymond 
Perini, who in fact controlled the unit. Thus, Lieu- 

tenant Siee testified af- m~ 

' tA ea at the Commission's Publi 

Hearing in January 1988: 



talking a \ lts understood we are 
Unit %h„f a ° Ut the interdiction 
section f" ar h e . ? ther u "its in the 
*ibii??» f °" whlcn 1 n^ respon- 
sibility, and 1 maintained a closer 
overview, but in the area bf elec- 
tronic surveillance, and the law 
specifically says it is t ™ e ^ 

tnct Attorney who is the appH- 

iMe' /o" d , t h herefore ' h * ^ respons- 
./^ the ca se development and 
ultimate prosecution (p. 320) . 

More succinctly, Siee said of the Interdiction Unit 



They answered to the District 
Attorney's Office. »"i<-c 

p! i 100.) PriVate Hearing ' 12/29/87, 
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According to Perini's own testimony, "the 
supervision is delegated to roe" on narcotics related 
wiretaps, which is in conformity with statutory 
requirements (Public Hearing, 1983, p. 622) , with 
regard to pen registers, Perini or his assistants pre- 
pared the applications, and were sometimes even the 
applicants, for all the pen register orders which 
Perini submitted for court approval (Public Hearing , 
1988, pp. 618, 627-629) • 

Testimony by Lieutenant Siee, who supervised 
the Interdiction "Unit, which was the Unit that staffed 
the wiretap and pen register operations, also demon- 
strated that Perini assumed oversight responsibility 
for pen registers, as well as wiretaps (Public Hearing, 
1988 , pp. 316-322) . Furthermore, Sergeant Risener , of 
the Interdiction Unit, testified that it was the prac- 
tice of Interdiction Unit personnel to provide informa- 
tion to Perini or his assistants to obtain pen register 
orders and to keep Perini ' s Bureau informed as to the 
evidence obtained in each case (Public Hearing , 1988, 
pp. 140-141) . In regard to wiretaps and pen registers , 
the sergeant testified; "I'm sure he was aware of the 
results of everything. He was the Bureau Chief (Pub- 
lic Hearing, 1988, p. 131). 
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At the Commission's January 1988, public 
hearing two former members of the Interdiction Unit, 
James Kuhn and Joseph Russo , testified, under a grant 
of immunity for eavesdropping offenses conferred by the 
Commission, that the Interdiction Unit had regularly 
modified pen registers, through the addition of tape 
recorders and/or speakers, to engage in illegal 
wiretapping. Both men testified that this was done 
with the knowledge of Sergeant Risener, as well as with 
the knowledge of the Bureau chief of the District 
Attorney's Narcotics Bureau, Raymond Perini.. Their 
testimony was that all members of the Unit were aware 
of this illegal wiretapping and all engaged in it. 

Kuhn testified that, while he was in the 
interdiction Unit between 1981 and 1984, he and other 
members of his Unit routinely used modified pen 
register devices to illegally intercept telephone con- 
versations of drug suspects (Public Hearing, 1988, 
PP. 88-118). Kuhn testified that "the accepted expla- 
nation for Interdiction was you got to do what you got 
to do to catch them.. . . The whole team did it, yes, 

sir" (Public Hearing, 1988, p. 96). 
p 

Kuhn also testified that on two different 
occasions during an investigation for which he was the 
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coordinator he personally reported conversations to 
Perini from an illegal wiretap using a pen register. 
Kuhn testified that Per in i knew these conversations 
were illegally recorded became Perini had applied for 
this pen register order only days before and that on 
one occasion Perini, told Kuhn to be sure to get rid of 
the^tape (Public Hearing, 1988, pp. 100-105). 

In addition, Kuhn supplied to the Commission 
seven audio tapes of conversations illegally intercept- 
ed from pen registers. These included conversations of 
relatives, friends and the attorney of the subject of 
an Interdiction Unit narcotics investigation. 

One of, these tapes contained recordings of an 
ironic blunder by the Suffolk Police officers who were 
engaged in the illegal wiretapping. After a series of 
illegally intercepted conversations of the subject's 
telephone, which the Commission has been able to date 
and identify, there follows a 14-minute recorded por- 
tion of the tape containing the voices of the illegal 
wiretappers recorded at the plant, where the pen 
register- was being monitored.* At the end of this 



Experts testified before the Commission that there 

crid^bT^'f^n 1 W3yS tliat such conversation! 
could be accidentally recorded in such a set-uo 
(Public Hearing, 1988, pp. 46-48). P 
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14-ninute portion of the tape, Angelo Carrion, a member 
of the Interdiction Unit at that time, is heard to say, 
"We didn't turn off the speaker." The tape then 
reverts to additional illegally recorded conversations, 
which can be placed by internal evidence as following 
close in time after the conversations recorded before 
the accidentally recorded voices of the Interdiction 
Unit members. 

In a written analysis of this audio tape done 
for the Commission by an independent audio expert often 
relied on by the federal government, who was ' not 
informed of the nature of the recording, the expert 
reported; 



* - . Apparently two males were 
aware of the record ing of 
themselves along with at least one 
other male since toward the end of 
this recording after the other (s) 
have left one comments to the other 
about the speaker being loud and 
that they did not want the others 
to hear the sounds that would 
indicate that the conversation was 
being tape recorded- 



The expert's report also confirms that the 
tape contains recorded telephone calls at the beginning 
and end, interrupted by a live 14-rainute recorded 
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portion, and -that the tape i s continuous with ao 
editing, intentional over-recording, or erasure. 

Kuhn identified the voices of Interdiction 
Unit members Joseph Brock, Andrew Nimmo, Angelo Carrion 
and James Kevins as speakers appearing on the live 
portion of the tape. 

Joseph Russo, a former Suffolk County Police 
Officer who was forced to retire from the Suffolk 
Police Department after 17 years in the Narcotics Divi- 
sion after he was investigated for suspected drug- 
sales, also testified about illegal wiretapping at the 
Commission's public hearing on January 13, 1988. Russo 
testified that from 1981 through. 1983, while he was in 
the interdiction Unit, he and other members of that 
Unit routinely used modified pen registers to illegally 
intercept telephone' conversations (Public Hearing, 
1988, pp. 50-88). Russo testified that all members of 
the Unit participated; 



Q. Was there anyone of your col- 
leagues or anyone from your squad, 
who refused to take part in the 
practice of listening in on the pen 
register? 

A. No. Everyone knew, if you 

didn't you were gone. 

(Private Hearing, 11/6/87, p. 107 ) 
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Russp also testified that in one case for 
which he was the coordinator, where a , pea register 
installed in the suite of offices of the Suffolk Police 
Chief of Detectives had been used to illegally record 
conversations, he had discussed and played tapes of the 
illegal wiretaps for Raymond Per ini on seven • different 
occasions (Public Hearing, 1988, pp, ■ 7^-80) ... Russo 
testified that these tapes were played i n Per ini 's 
office and that on at least one occasion/ in response 
to a direction, from Perini.to *take care of' all those 
tapes," Russ-o" told Perini "not to worry" and ' that the 
tapes "would be destroyed,"* Two days later, Sergeant 
Risener, his supervisor, also, asked Russo if he "got 
rid of those tapes" (Public Hearing, 1988, pp. 75-77). 

Russo also testified about the accidental 
tape recording provided by mhn- and identified < the : 
officers overheard., m this- regard r USS o testified: 

Q". Could you recognize the voices 
of any of the people you heard on 
that tape? 

A. Yes, 1 do. 

Q. Could you name them please? 

A. Ant3y Nimmo, Angelo Carrion and 
Paul Dessert. But there were other 
voices that I did not recognize at 
the time . 
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Q- Mr . Russo, is there any ques- 
tion in your mind that these were 
overheard conversations, which were 
illegally recorded in the course of 
the [deleted] Investigation? 



Q : Xs there any question in your 
jiu ad tha t t he iuu £ f led con ve r aa t i on 
of the names you mentioned were 
officers who were recorded in the 
room -while the illegal operation 
was under way? 

A. That's correct, 

(Public Hearing, 1988, pp, 84, 86*) 



In attempting to determine who was present in 
the plant on the day in question, and during other 
specifically dated illegal .interceptions known to the- 
Commission, the Commission examined the attendance 
sheets ,-for the Interdiction Unit, However, six former 
members of the Interdiction Unit testified that 
attendance sheets were deliberately not maintained in 
an accurate manner in ' the Interdiction Unit. They 
contended that even if Suffolk County Police Department 
records indicated that police officer "X" of the 
Interdiction Unit worked on a certain day, that, in 
fact, might not be true. They added that Sergeant 
Risener would make sure that the official records of 
work days conformed to contract provisions, even though 
his subordinates might not have worked the hours or 
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days he reported. In ^their testimony the Interdiction 
Unit members advised the Commission not to take their 
attendance records seriously (Private Hearings; 2/9/88, 
Dessert, Brock;' Coletto, ■ X,askowski ; 2/10/88, Nimmo, 
Kevins). This contrasts with the testimony of Sergeant 
Risener, who contended that he kept accurate attendance 
records for his Unit (Private Hearing, Risener, 
10/29/87, pp. 51-53). 

The Rules and Procedures of the Suffolk 
County Police Department (Chapter 3 ■ Absence and 
Attendance) require accurate records, and each officer 
mast swear to and sign a copy of his attendance record 
once a year. Nonetheless, the Commission believes that 
the attendance records for the Interdiction .Unit most 
likely are false, based on corroborating testimony of 
other credible witnesses. if this is in fact the case, 
this 1-pse in recordkeeping is simply additional proof 
of deliberate misconduct and improper management in the 
Police Department, 

Finally, a partial record, . of Interdiction 
Unit attendance at the plants was obtained by the Com- 
mission from the so-called "line sheets" that are pre- 
pared in connection with legal wiretaps, listing each 
call, the officer who monitored the call, and other 
information. Tfc.es e records are ordinarily sealed • 
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pursuit to eavesdropping orders 
or available for police attendance 
to the witne§aesf1> 
ere almost always 
tion and anxtfie same days as i 
pen regl^f'ters r as was the case wii 
which the .accidental, l^mimite 
Bas^a on the line sheets, the 
tion Unit who worked at the plant 
the illegal wiretapping/ when the 
recording occurred, were Kevins, Urn 
Colette and Laskowski, most of whom 
the accidentally recorded tape by 



nd are not intern 

.p-ocpt)ses , "However , 



e the Commis 



llegal win 



recording 
rs of th 



sion, legal 
same" loca- 
aps through 
ster in 
occurred . 
e Interdic- 



n 



same day as 
.tal 14~miinute 
■wo, Carrion, 
identified on 
Kuaso, 




The third police witness wno testified to 
illegal wiretapping by the Suffolk Police Department 
and District Attorney's Office was Detective Lieutenant 
George Sloan, a. 25-year veteran of the Department and 
the Commanding Officer of the Sex Crimes unit.* Sloan, 
who appeared without immunity, testified that in 1983, 
while he was in the Internal Affairs Division, he was- 



* Sloan retired in the spring of 1988, 
Commission^ public hearing. 



following the 
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assigned to investigate Joseph Husso in relation to the 
■ allegation that Rusao was involved with his brother-in- 
law, Mark Falk, in the sale of cocaine.* 

In the course of the Falk/Russo investiga- 
tion, a pen register was installed in the basement of 
Sloan's residence upon tc« approval and the court 
•application of Raymond Perini, chief of the Narcotics 
Bureau in the District Attorneys Office, who was help- 
ing to supervise the investigation." Sloan was 
assisted in the investigation by. Sergeant James 
Thompson of the . Suffolk County 'Police Department. 
Prior to the Palk/Russo investigation,' 'Sloan had never 
used ' a p en register, nor did he know what a ' pen 
register was (Public Hearing, .»88, pp. 240-245) . 



* It was as a result of police action*; in t.ut*. 

(Russo), the sister of Mark Falk, filed a federal 

£|Sioan (CV85-2938) , E.D.N.Y, which is pendTnT" 
alleging misconduct in the manner in which she wis 
treated during the investigation. hS Was 

^ Perin^^n^.^.K" 913 '" ° rder was obtained by 
Perini, neither the Police nor the District Attor- 

Zl • °f" Ce !? ve been able to produce -a copy of ?he 
application that was submitted for the Falk Den 
register order. Copies of e.ery other application 
were turned over to the Commission by • the Suffolk 
County District attorney upon subpoena. Peril's 

Falk aoolic-f-o MS ° ff . ice ' 3 fail "« to produce the 
fl / PP ' M t Wa8: 1 don ' fc know where it is. I 
found copies of the order. i cannot fin^ \v 
application- (Public Hearing, 1988, p 640) . 
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Special Investigations Section of the Suffol 
Police Department, who installed the pen register in 
' n ' S b4sement ' also testified at the Commission's 
ic hearing, on January 13, 1988. Lechmanski 
been installing electronic equipment for the Sui 
County Police Department for 21 years 
testified that on his own initiative he provided Sloan 
with a tape recorder and instructed Sloan how to con- 
nect the tape recorder to the pen register in order to 
convert the pen register to a 

: He «ing, 1988, pp. 199-235). Lechmanski testi 
iat this was the only occasion on 
sonnel of the Suffolk Police 

convert a pen register into a wiretap (Public Hearing, 
t p. 215) . 

Lieutenant Sloan testified that Sergeant 
later connected the pen reqi 



recorder, converting the pen register to an illega 
wiretap, and urged Sloan to monitor the u 



Falk on this illegal wiretap (Public Hearing, 1988, 
P.p. 255-257). Sloan testified that he disconnected the 
wiretap as soon as Thompson left (Private Hearing, 
11/30/87 '^PP- 70-72).. shortly thereafter, according to 
after a breakfast meeting at 



in Hauppauge, Perini asked Sloan 



'i what: he was 
.988, pp. 2 



In their testimony before 
Perini and Thompson ootn denied that they either c 



pen register to a wiretap or; asked Sloan 
hearing on the pen register,- just as Perini 
also denied the allegations of Russo and Kuhn. m 
addition, Thompson specifically accused SI. 
in his testimony made inference to 
"admitted for psychiatric care on 
sions" (Public Hearinq. loaa . ~ ? 



' ±vaa ' P- -300; see also id . , 
P. 308), apparently referring to and misrepresenting an 
instance in which Sloan had voluntarily sought 
treatment for alcohol abuse at a residential center. 
The fact that Sloan, a detective lieutenant with 25. 
years service and an unblemished record, came forward 
without immunity with this testimony, which could well 
have damaged his police career and his position as a 
defendant in the Falk case, "lends great credence to his 
description of these events. 



^Testimony was presented befor« 
numerous police personnel indica 
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failures in at least four araas which helped permit 
illegal wiretapping to occurs 

1. failure in case review and oversight? 

2* weakness in inspections; 

3„ lack of proper recordkeeping and controls,- and 

4 C lack of training. 

Falloce in Case Review and OTOtaigtat 
Detective Lieutenant Richard Siee, the Com- 
manding Officer of the Suffolk County Police Narcotics 
Division, which included the Interdiction Unit, from 
1978 to 1995, exercised virtually no oversight over the 
operations of the Interdiction Unit. In effect, he 
abdicated control over the Interdiction Unit to Raymond 
Perini, Chief of the District Attorney's Narcotics 
Bureau. 

Siee testified that in his seven years as 
commanding officer he had not reviewed wiretap or pen 
register applications and orders (Public Hearing, 1988, 
p. 316) ? and that he provided little review or control 
of Interdiction Unit cases. He provided no input into 
deciding whether electronic surveillance was appropri- 
ate in a given investigation, and little monitoring of 
the progress of investigations using electronic sur- 
veillance once they were in operation {Public 
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Hearing, was, pp. 3X6-322). This was in 8pit , of fche 

fact that he was the direct line supervisor, above 
Sergeant Risener, of the men In the Interdiction CJnit 
who were engaged in one of the most sensitive activi- 
, ties in the entire police department. 

Admitting his lack of knowledge and over- 
sight, Siee testified that he believed a "subpoena- was 
needed for. a pen register (Private Hearing, Siee , 
12/29/87, p. 58), and admitted that he had seen a pen 
register "only once,- and then it was not in operation 
(Siee, p. 51). siee rarely reviewed, written reports- of 
interdiction cases, and required no written progress 
reports, but rather relied on conversations in which 
Sergeant Risener would give hi. an -overview ( Public 
Hearing, 1988, pp. 322-325 and Siee, p. M ) . . 

Siee's management amounted to gross neglect. 
While the District Attorney has the responsibility for 
applying for electronic surveillance authorizations and 
meeting legal requirements, the Police Department can- 
not thereby abandon supervisory responsibility for its 
personnel involved in investigations utili.ing wiretaps 
and pen registers. The interdiction Unit should 
operate undelf the strictest supervision, yet it 'was 
functioning virtually without supervisory control above 
the rank of ^ sergeant. Furthermore, this iack of 
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supervision by Commanding officer Siee was allowed to 
continue undisturbed by the higher levels of command in 
the Suffolk County Police Department. 

2 - Weakn ess in ins pections 

One of the most effective means of preventing 
or detecting illegal wiretapping as it was carried out 
in Suffolk would have been to have had frequent 
unannounced inspections of the plants conducted by 
knowledgeable and conscientious supervisors. This the 
Suffolk Police Department did not do. 

Sergeant Risener testified that the lieu- 
tenants who were the Commanding Officers of the 
Narcotics Division visited the plant locations from 
"every .two weeks" to "never" (Public Hearing, 1988, 
pp. 132-133), and other supervisors visited only rarely 
(Private Hearing, Risener, 10/29/87, p. 54). Moreover, 
Lieutenant Siee testified that, even if. he were to 
observe it, he could not -determine if equipment was 
being used properly and according to court order (Pub- 
lic Hearing, 1988, pp. 327, 332). siee did not think 
electronic surveillance orders were kept at the plants 
(Siee, p. 59), and he never asked. Interdiction Unit 
personnel to show him orders for the operation of elec- 
tronic eavesdropping equipment (Public Hearing, 1983, 
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PP. 327-328). Furthermore, no police personnel abo.e 
Sergeant Risener had keys to the wiret.p pi a „ ts , ao 

they were unable to let themseives in, or go there to 
inspect the set-op and equipment when the plant „ as not 
in operation (Siee, p. 73) . 

Since the Commanding Officer of the Interdic- 
tion Unit took almost no steps to inspect the plants in 
a ^ious way, and, by his own admission, would not 
have recognized misconduct even if he saw it , meters 
of the unit were essentially unsupervised . Frequent 
visits by superiors, unannounced and at . odd and varying 
hours,., demands to see electronic surveillance orders, 
and inspection of the equipment ' to see if it was being 
used in conformity with the court orders, aHO „ g other 
activities, could have, provided a substantial deterrent 
to and check, against illegal wiretapping. 

3 ' £ontrofs PrOPer ^^ ^^ 

The absence of recordkeeping by the Interdic- 
tion Unit was at times so extreme as to encourage the 
belief that accurate records and a paper trail, wh ich 
could help determine responsibility for misconduct, 
were avoided .' 
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a ^ ^£!Ljg3LlBfcgJ!_.yajg!^s and Regorts 

The content of Interdiction Unit case files 
regarding the use of pen registers was meager. Actual 
paper tapes of pen registers number printouts were rou- 
tinely discarded — frequently after no analysis or 
only a casual glance „ Even when numbers were checked 
and allegedly analyzed, the results would be kept hap- 
hazardly on yellow sheets arid then discarded (Public 
Hearing, 1988, pp. 127-130) . Furthermore, no Coles 
Directory was even kept at the plants . The Coles 
Directory is a standard investigative tool, a so-called 
reverse telephone directory, which lists telephone num- 
bers in sequence so that one can determine the name and 
address of a subscriber whose phone number is known, 
which is the situation with pen register printouts. 
Testimony was offered that a call was made to Police 
Headquarters in Yaphank to have the Coles Directory 
checked there whenever a Subscriber had to be identi- 
fied (Private Hearing, Risener , 10/29/87, pp 63-65) 
However , since pen registers can generate a great many 
telephone numbers, such a cumbersome system would 
strongly discourage the systematic checking of tele- 
phone numbers from pen register tapes. 

The Interdiction Unit's lack of interest in, 
and cumbersome system with regard to, pen register- 
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generated phone numbers and p aper tapes is consistent 
with the testimony indicating that, the actual purpose 
of the pen registers in that Unit was to uiegally 
overhear conversations. The failure of the mterdic- 
tion unit to maintain a written record and a paper 
trail of telephone numbers obtained from pen registers 
helped the numbers of the Unit to conceal that they 
were using illegally heard conversations, not telephone 
numbers, to obtain leads in their investigations. The 
failure of Suffolk police personnel to maintain proper 
records, which helped to conceal misconduct, has also 
been demonstrated in the Homicide and Narcotics 
Bureaus, and has been a pervasive and serious problem 
revealed throughout the Commission's investigation. 

There was little effort by the Suffolk Police 
Department to maintain adequate written records to keep 
track of the responsibility for highly sensitive and 
valuable electronic eavesdropping equipment, including 
Pen registers. Ho inventory was kept of equipment be- 
ing used by different teams and units ( Siee , p . 76) , 
and no receipt was signed by the member of a team or 
unit receiving the eavesdropping equipment (Public 
Hearing, 1988, pp. 193-195). Once the equipment was 

-116- 



re also no 
t there was no system there to 



c (Risener, p a 59). Many police 
eep rigid control — requiring, at a mini- 
.gning in and out — with regard to equipment 
'hich is of little value and not sensitive. ' It is thus 
urprising that Suffolk County had lax controls over 
ensitive equipment worth approximately $4,000 per unit 
Public Hearing, 1988, p. 193) . 



described in Chapter III (h)(3) attendance 
records of the members of the Interdiction Unit were 
kept in a deliberately falsified manner by Sergeant 
Risener, with the acquiescense of his men. There were 
no valid sign-in sheets kept at the plants and the 
records provided to the Department were not correct as 
to who worked on different days and times, so that no 
one knew the actual schedule of the members of the 
Interdiction Unit except Sergeant Risener, Lieutenant 
Siee testified that he had no reason to believe Risener 
did not kesp . accurate attendance records, although, in 



r Risener did not (Siee, p„ 85) . Risener 8 s 
violated Department policy and the Patr 
Benevolent Association contract, and also gave Ris 
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the opportunity to dispense favors and rewards as he' 



wiretapping and other misconduct by his subordinates 



Virtually ail of the police officers who were 
assigned to the Interdiction Unit for major drug opera- 
tions using wiretaps and pen registers lacked adequate 
experience or training. Indeed, police management de- 
scribed many of these officers as being "green" (Siee, 
p " 67) " At most ' th€ >ir specialized narcotics training 
consisted of a two-week federal Drug Enforcement 
Administration school, covering the entire range of 
narcotics investigation, which often did not begin 
until long after their assignment to the Interdiction 
Unit had begun/ and which Siee stated might have only 
"glossed over" wiretaps (Siee, p. 48}.* 



* A grand jury report which touched on eavesdropping 
and training was issued on October 28, 1988 (Hon 
Alfred Tisch, Suffolk County Court) in a matter con^ 
earning allegations of illegal wiretapping by the 
Riverhead Town Police. At page 22, that - report 



(Footnote continued on next page). 



Siee , who served seven years as the command- 
ing officer supervising the Unit conducting wiretaps 9 



(Footnote continued from previous page) 

165 B There has beJt? no formal 
instruction on \he crime of 
Eavesdropping at the Suffolk 
County Police Academy either 
in lesson plans or as part of 
the cirr iculum [sic] since 
the Department was formed in 
1960. 



166 . There has been no formal 
training on the crime or law 
of Eavesdropping in advanced 
in service programs at , the 
Academy since at least 1970", 



levant recommendations in the grand jury repor 



It is recommended that recruit 
training for all department 
employees include N. Y. S «, Penal Law 
§250 o 05 , Eavesdropping , and related 
areas . 

II. 

It is recommended that advanced in 
service training for Department 
employees include Penal Law 
§250 .05, Eavesdropping , and related 
areas • 

IIIo 



It is recommended that all 
examinations for supervisory 

personnel include questions on 
N.Y. So Penal Law §250.05, 

Eavesdropping , and related areas. 



-119- 



testified that he had never read the federal wiretap 
statute and did not recall whether the men in the Unit 
were required to read either the federal or State 
wiretapping statutes (Public Hearing/ 1988, p. 315) . 
Never in their careers in the Interdiction Unit were 
members provided with lectures or written training 
materials or guidelines, except on the issue of 
minimization, and that was done because proof of such 
formal attention to minimization might be needed when 
the District Attorney's Office appeared before a judge 
authorizing electronic surveillance or on a motion to* 
suppress . 

In sum, almost all that the members of the 
Interdiction Unit knew about wiretapping was learned on 
the job from Sergeant Risener, who was the direct over- 
seer, and one of the principal architects, of the 
illegal wiretapping. 

As a final word on the pervasive management 
failures in the Interdiction Unit, long tolerated by 
Lieutenant Siee and his superiors, Sergeant Risener 
testified; "I don't think we received direction from 
anybody" (Public Hearing, 1988, p. 164). This absence" 
of proper oversight allowed illegal wiretapping to 
. occur - 
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An important figure whose name has appeared 
recurrently throughout the Commission 11 s investigation 
into misconduct and mismanagement in both the District 
Attorney B s Office and the Police Department is Assis- 
tant Dis tr ict Attorney Raymond Per ini , who unti 1 very 
recently served as Chief of the Narcotics Bureau in the 
Suffolk County District Attorney * s Office. 

Mr. Perini joined the Suffolk District Attor- 
ney * s Office in 1976 , after serving as an assistant 
district attorney since 1973 in the Kings County Dis™ 
tr ict Attorney ! s Office . Although there was no sepa- 
rate Narcotics Bureau in the Suffolk District Attor- 
ney ' s Office in 1976 (narcotics prosecution was then 
part of the Rackets Bureau) , Perini ' s first assignment 
and major responsibili ty in the Suffolk Dis tr ict Attor- 
ney ' s Office was narcotics investigations and prosecu- 
tions , for which he was delegated primary responsi- 
bility o When in 1984 a separate Narcotics Bureau was 
formally established by District Attorney Henry , Perirfi 
was named its first Chief , and the Bureau grew to 
include six assistant distr ict attorneys and three sec- 
retaries serving under him. In this position,, Per ini ? s 
immediate supervisor was then Chief Assistant District 
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Attorney David Freundlich , who in turn reported 
directly to Mr. Henry., according to Mr . Per ini , his 
Bureau prosecuted "to fruition" approximately I, 200 to 
l ff 500 felony drug cases per year , including trying 
approximately 40 to 60 felony drug cases each year . 

The Narcotics Bureau . under Per ini was respon- 
sible for narcotics-related wiretaps, including wiretap 
applications, and supervision of court-authorized wire- 
taps. In addition, Perini's Bureau also undertook 
responsibility for obtaining court author izations for 
pen registers in narcotics cases. Also, the Commis- 
sion 's public and private hearings established that, as 
might be expected Mr.. Per ini exercised on a day-to-day 
basis' at least son»e level of responsibility for and 
supervision over police officers assigned to narcotics 
investigations, particularly with respect to the moni- 
tor ing and supervision of wiretaps , but also extending 
to the use of informants and other routine police work 

The turmoil and misconduct in narcotics 
investigations and prosecutions, described in Chapter 
II of this Report, and the illegal wiretapping, 
described in Chapter III, occurred under the supervi- 
sion of Raymond Per ini, in his role as Chief of the 
Narcotics Bureau of the Suffolk County Police Depart- 
*ent, a position he left on March 13, 1989 . 

! 

/ ■ . 
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Based on the results of its investigation, 
the Commission is forced to conclude that Per in i know- 
ingly allowed, and indeed condoned, illegal wiretapping 
by the Interdiction Unit and condoned what he assumed 
to be illegal wiretapping in Lieutenant Sloan 6 s inves- 
tigation of Officer Russo. This finding is supported 
not only by the testimony of Kuhn and Russo, but also 
by that of Lieutenant Sloan, a 25-year veteran of the 
force « In add i tion , in a number of cr itical respects , 
the testimony of all three of these witnesses, all of 
whom provided detailed , highly specific testimony 
against Perini, was corroborated by compelling indepen- 
dent evidence , especially the Interdiction Unit tape 
provided to the Commission by Kuhn, the evidence pro- 
vided to the Commission concerning the operation of the 
Interdiction Unit, and / finally, the testimony of 
Detective Lechmanski concerning his having shown Lieu- 
tenant Sloan how to convert the pen register installed 
in Sloan ' s basement to a wiretap. Although in their 
testimony before the Commission both Perini and 
Thompson denied the allegations of involvement in 
illegal wiretapping made against them, the Commission 
finds t->at these denials are not credible . 

In here making public its findings with 
respect to what it has concluded was Perini ' s direct 
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and continuing involvement in illegal wiretapping 
activities, the Commission is cognizant and would 
indeed caution the reader that the Commission is not a 
criminal court or jury. It has no power or authority 
to make any formal finding of guilt or innocence of any 
crime. That is the proper role of the criminal justice 
system, where an accused is entitled to and has avail- 
able to him all the procedural and substantive protec- 
tions there provided, including the right of cross- 
examination and the standard of proof beyond a reason- 
able doubt. However, the Commission is a "sunshine" 
agency, with statutory duty and responsibility to pub- 
licly report w its findings, especially concerning gov- 
ernmental misconduct and illegality, where it believes, 
as is here the case, that this is in the public's 
interest, where it will serve to demonstrate the need 
for reform or to deter future misconduct., In this 
regard there can be no immunity from criticism or other 
special rule for government officials, however promi- 
nent or powerful or high-ranking, including district 
attorneys or their assistants, or for attorneys gener- 
ally or any other class of persons. Indeed, it should 
be noted , one of the specific reasons for the estab- 
lishment of this very Commission by the New York State 
Legislature was to serve as a check on misconduct and 



corruption in law enforcement. ( See , e.g . , In Re Pi 
Brizzi ' 3 03 N.Y. 206 (1951); 1953 McKinney's Session 
Laws, CIu 887, pp. 1776, 1867, 1871-1873 (Recommenda- 
tions from First Report of the New York State Crime 
Commission) ? and 19 58 McKinney 's Session Laws, pp. 
1792-1794 (Message of the Governor) . ) 

Beyond the question of what the Commission 
has concluded concerning Perini v s knowing involvement 
in illegal wiretapping activities, the Commission has 
also concluded that, ' the very least, Perini was 
guilty of gross negligence with respect to the dis- 
charge of his de facto , apparently freely accepted by 
him, responsibility for day-to-day supervision of the 
Suffolk Police Department's Narcotics Division, includ- 
ing the Interdiction Unit. Further, the Commission 
believes that even in his role as prosecutor , Perini 
was irresponsible and grossly unprofessional. 

Chapter III of this Report describes a virtu- 
ally unsupervised Interdiction Unit, with inadequate 
inspections, poor training, poor documentation and con- 
trol of equipment and no meaningful supervisory control 
above the rank ,of sergeant. Additional witnesses and 
police personnel have also testified before the Commis- 
sion about misconduct in the investigation and prosecu- 
tion of narcotics cases. Perini used testimony from an 
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unreliable informant* to secure numerous narcotics con- 
victions and he allowed certain undercover narcotic; 
officers to make a tremendous number of cases which hi £ 



convictions based on the work of officers James Kul 
and Raymond Gutowski, and 140 narcotics buys by 
Officers Warren Savage and Ellen Donnelly, despite many 
obvious violations -of .proper police procedures in the 
work of these officers (see Chapter 11(B) and '(D) ) . 



frf <, a ^n^ Xaraple ° f Perini ' s avowing false testimony 
v Pelch^ in fi , a M v a ^ 0t A CS P r °secution, see People 
Xi_Pelchat, 62 N.x.2d 97, 476 N.Y.S.2d 79~Tl984)T 

A?tornev-s P n° f S r eCUti0n by , the Suffolk County 'District 
Attorney s Office m which the New York Court of 

Appeals reversed the conviction and dismissed the 

indictment in that case Perini allowed a guiltj 

"mistaken- t^T- t0 ^ i ndict » ent w *ich was based on 
aranl w„ testimony of a police officer before a 
grand jury, even though Perini knew the grand iurv 
testimony was mistaken when he took the Ilea ^he 

contrarv ^ C t r ^ i nf ? rmed the prosecutor that, 
contrary to his grand jury testimony, he actually 
had never observed the defendant engage in criminal 
conduct Regarding the Suffolk prosecutor, the Court 
of Appeals wrote (62 N.Y.2d at 108) : 

Just as he could not sit by and 
permit a trial jury to decide a 
criminal action on evidence known 
to be false, he could not permit a 
proceeding to continue on an 
indictment which he knew rested 
solely upon false evidence .... 

However, Perini allowed just such false testimony to 
stand without intervention. 
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Furthermore? Per ini approved of lenient 
treatment in a drug case for the son of then Suffolk 
Chief of Detectives, John "Gallagher, based on f raudu- 
lent documents. Perini 's failure to properly supervise 
and review the fraudulent material submitted to him in 
such a sensitive case amounted to malfeasance in office 
and should have been reason enough for him to be fired 
by Mr, Henry. . ( See Chapters 11(C) and VII.) However , 
rather than punish Perini, District Attorney Patrick 
Henry never wavered in his protection of Mr . Perini , 
Indeed , Henry in fact joined with Perini in seeking to 
block the Commission *s work # including attempting to 
prevent the publication of this very Report, ( See 
Appendix A <. ) 

What this investigation has revealed concern- 
ing Mr . Perini' presents the startling, but thankfully 
rare , example of what can occur through the misuse and 
abuse of the tremendous power of a prosecutor , espe- 
cially in an office in which the district attorney 
fails to properly supervise and control his assistants . 
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most disturbing findings of the 
ussion has been the systematic failure of the Dis- 
trict Attorney's Office to investigate and take 
priate action where it has uncovered or been into) 
of misconduct -by its own employees and other law 
enforcement personnel. The Commission does not base 
this finding on isolated instances of cases "falling 
through the cracks," but rather the Commission has dis- 
covered gross dereliction in not investigating known, 
credible and easily verifiable allegations of miscon- 
duct. 



In a December 10, 1966, article in Newsd. 



it was charged that Ira Dubey, former Deputy Director 
of the 'Suffolk County Crime Laboratory, who had testi- 
fied as an expert witness for the prosecution in dozens 
of Suffolk homicide and other felony trials, had 
repeatedly testified falsely concerning his academic 
credentials. The specifics of the allegations were that 
Dubey claimed a Master's degree in forensic science, 
which he had never received, and * Bachelor's degree 
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from Rensselaer Polytechnic Institute, when in fact his 
Bachelor's degree was from a different institution,, 

Newsday 's revelation led to the appointment 
of Pierre G. Lundberg as a Special District Attorney on 
December 17 , 1986 , to investigate Dubey 9 s conduct. Mr * 
Lundberg s s investigation eventually le-d to Dubey 9 s 
pleading guilty to three counts of Perjury in the Third 
Degree, class A misdemeanors, on April 14, 1987 ( People 
v. Dubey , Indictment No. W376/87, Suffolk County Court, 
Judge Rohl) , and admitting on the record that he had 
lied about his credentials in at least 20 other Suffolk 
prosecutions . 

As it turns out, however , the very same alle- 
gations which formed the basis for the investigation 
and prosecution of Dubey had been reported to Suffolk 
County Assistant Distr ict Attorney Barry Feldraan, then 
Deputy Chief of the Trial Bureau , and the prosecutor in 
the Diaz case , in October 1983 , three years earlier 
(Chapter I (A)). Feldraan discussed the allegations 
with Suffolk County Assistant Distr ict Attorney Steven 
Wilutis , the Chief Tr ial Prosecutor , who was also a 
witness in the Diaz case (Chapter I (A) ) . Dubey, both 
before and after this time, performed forensic work on 
many cases prosecuted by Feldman and Wilutis, including 
the Diaz case <. . These allegations were made by Andrew 
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ranelli. Chief of the Crime l,aborato*y # to 
inberg, the Chief »dical Examiner, who 
an by te 



AX J-^o f i letter supplied to the 

ission by Special District Attorney Lundberg, Mr. 
Lundberg reported that -wilutis and Feldman considered 
Dubey to be professionally helpful to the District 
Attorneys Office and, in- Feldman 's case, also a per- 
sonal friend." Feldman and Wilutis never reduced to 
writing the allegations that were made to them about 
Dubey, failed to tell the District Attorney of the 
allegations, and, after an investigation which con- 
sisted merely of a cursory review of four" transcripts 
involving equivocal testimony by Dubey about his aca- 
demic degrees, Wilutis and Feldman, to quote Lundberg 's 
letter, "unilaterally terminated their investigation." 
Feldman later acknowledged that while he knew that 
Dubey did not have a Master's degree, he believed that 
Dubey had not testified falsely (Public Hearing, 1987, 
pp. 608-610) . 

.However, Wilutis and Feldman did even more 
than unilaterally terminate their "investigation." On 
April 11, 1984, six months after the allegations were 
ranelli about Dubey, Wilutis Wrote a 




confidential memorandum to Patrick Henry praising Dubey 
and criticising Varanelli . Wilutis wrote s 



Suffolk County is most fortunate to 
have one of the nation ' s foremost 
serologists in . . . Ira Dubey . 
. . . ' He is an extremely br ight 
and articulate witness . His cre- 
dentials are impressive . . . For 
some reason, which I can only 
assume to be professional jealousy , 
Mr". Varanelli has, within the past 
month ordered that Mr . Dubey will 
no longer handle all homicide crime 
scene searches and scientific eval- 
uations, as he has in the past; 
instead , all forensic scientists in 
the lab will handle murder cases on 
a rotating basis . 

(Quoted in People v. Moral es, 
Indictment No. 251-84 , Decision 
after CPL 440.10 hearing, June 20, 
1988 , Suffolk County Court, Judge 
Namnu ) 



Furthermore , at the Commission 9 s public hear- 
ing on January 29 , 1987 , Feldman , when asked why he 
permitted Dubey to testify falsely concerning his cre- 
dentials in the Diaz case , on October 7 , 1985 , long 
after he , Feldman, knew of the allegations against 
Dubey, testified : 



. . o I thought we had put this 
whole issue to bed . I had no rea- 
son to think that he misrepresent- 
ed . . . ? I had no reason to think 
that in the two subsequent years 
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that he might not have gotten his 
Master s s degree . 

Q- Did you ask? 

A. No. 

(Public Hearing, 1987, p a 610.) 

It was not until three years after Feldman 
and Wilutis killed the allegations against Feldman" s 
friend and their star forensic witness, Ira Dubey, that 
the Dubey matter was properly investigated and prose- 
cuted and Dubey "s perjury conviction obtained by a spe- 
cial prosecutor following Newsday °s revelation. The 
Commission concludes that Feldman and Wilutis, because 
of their ' personal and professional relations with 
Dubey, improperly protected and defended him in the 
face of serious criminal charges, which in fact proved 
to be true,. 

Section DR7-102 (B) (2) of the Code of Profes- 
sional Responsibility states that "a lawyer who 
receives information clearly establishing that a person 
other than his client has perpetrated a fraud upon a 
tribunal shall promptly reveal the fraud to the tribu- 
nal, B In the Commission's view, Feldman and Wilutis 
plainly failed to live up to this standard. 

Feldman and Wilutis, as high-ranking repre- 
sentatives of the District Attorney's Office, took it 
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upon themselves to investigate serious criminal charges 
against a personal friend and helpful prosecution wit- 
ness in many cases they themselves had prosecuted. 
They failed to tell the District Attorney of the alle- 
gations , and then "exonerated" Dubey baaed on a cur- 
sory, totally inadequate investigation. The Dubey mat- 
ter , in fact, ultimately required a special prosecutor, 
but Feldraan and Wilutis blatantly ignored the obvious 
conflicts inherent in their investigating Dubey. The 
Commission is referring the misconduct in this matter 
by Feldman and Wilutis, who have both subsequently left 
the Suffolk District Attorney's Office, to the New York 
State Grievance ^Committee for the 10th Judicial Dis- 
trict, which considers disciplinary complaints against 
attorneys for the counties of Nassau and Suffolk. 

Finally, it should be noted, in February 
1987, after Feldman 1 s misconduct and incompetence in 
the Dubey and Diaz matters had been discussed by the 
Commission with District Attorney Henry, with the Com- 
mission recommending . that Feldman be fired , Henry 
refused . Instead, Henry gave Feldman a lateral transfer 
to the position of Bureau Chief of the East End Bureau, 
based in Southampton. By this action, Henry again 
demonstrated his unwillingness ■ to take even 



minimal steps to show that misconduct in his Office 
would not be tolerated . 

B . D avid Woycik 

Another example of the improper manner in 
which allegations of employee crimes and misconduct 
were handled by the Suffolk County District Attorney is 
to be found in the case of David Woycik. During the 
summer of 1987, the Public Safety Committee of the Suf- 
folk County Legislature conducted an investigation of 
law enforcement activities in Suffolk County and held 
six days of public hearings, of which the Woycik matter 
was one subject. That investigation revealed that in 
1982 Suffolk ^County Police Officer Theodore Adamchak 
had related a story to Patrick Leis, Bureau Chief of 
the District Court. Bureau of the Suffolk District 
Attorney's Office, and to others in the District Attor- 
* ney's Office, regarding a subordinate of Leis, Assis- 
tant District Attorney David Woycik. That story was 
later recounted in a written statement given by 
Adamchak to then Detective Sergeant Alan Rosenthal of 
the District Attorney's Squad, In Adamchak f s statement 
he said that after he testified in a Driving while 
Intoxicated trial which Woycik was prosecuting, Wdffcik 
handed Adamchak an attorney's business card with 
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Woycik ? s name and a telephone number on it, Woycik 
told Adarachak that if Adarachak made any arrests and 
could refer anyone to him, he would then "refer them to 
Spota and we would all make some money. w Woycik men- 
tioned the figure of $100 but Adamchak did not know if 
Woycik meant Adamchak would get the full $100 or share 
the $100 (Suffolk Legislative Hearing, 8/13/87, pp. 32- 
46),* 

Following Rosenthal* s taking Adarachak 8 s writ- 
ten statement , Rosenthal took a similar statement from 
Suffolk Police Officer William Brown. In that state- 
ment Brown recounted, that Woycik had asked Brown, while 
Brown was processing an arrestee in a Driving While 
Intoxicated case, if Brown was aware that various law 
firms paid a percentage of their legal fees to officers 
who referred cases to them. According to Brown, Woycik 
went on to say that detectives had been referring cases 
to lawyers for 30 percent of the fee . Woycik told 
Brown that if he would refer cases ,to the firm of 
Sullivan and Spota, there would be remuneration for 
Brown (Suffolk Legislative Hearing, 8/13/87, pp. 30- 
32) „ 

■j 

. _ , , | 

* Adamchak was later expelled from the Suffolk County 
Patrolmen's Benevolent Association for his testimony 
before the Suffolk Legislature, becoming the first 
member expelled in the union's history. 
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The "Sullivan and Spota® firm mentioned was 
composed of Gerard Sullivan and Thomj^/Spota, both 
former Chief Trial Prosecutors in /the Suffolk County 
District Attorney's Office, Sp**£a %hen and now has 
also served as legal counsel to the Detectives Asso- 
ciation of' the Suffolk Cojmty Police Department- 

The investigation cf/ Adarachak 8 s 1982 allega- 
tions was assigned/ to then Assistant District Attorney 
James O'Rourke^/Bureau Chief of the Special Investiga- 
tion Unit, fAo reported/ directly to District Attorney 
Henry . Subsequently, .in April 198', Q'Rourke left the 
District Attorney^ Office and sublet office space from 
SulMvan and SpotaJ He joined that firm as a partner in* 
^ril 1985 (Suffolk Legislative Hearing, 9/3/87, 

p* 129) .* . 

/' 

Rosenthal, who had assisted Q 8 Rourke in the 
Woycik investigation, testified at the Suffolk Legisla- 
tive Hearing that the Woycik matter was a very unusual 
case, and that many important investigative steps were 
taken in that case which confirmed the basic allega- 
tions of Adamchak . However f Rosenthal admitted that 



* Upon O'Rourke's resignation in April 1984, as Bureau 
Chief of the Special Investigation Unit, which han- 
dled political corruption, Henry did not appoint a 
successor and allowed thm Unit to disband . However , 
Henry resurrected the Unit on November 13, 1987 a 
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th€se steps could not be determined from the file. For 
example , the file did not indicate when the case was 
assigned* the substance of a telephone call which was 
made to the Sullivan and. Spot a firm by O'Rourke, which 
supposedly exonerated them? the date of entry to the 
eas© of an attorney for Woycik? what steps ware taken 
to talk to other police officers about possible refer- 
ral fe«s offered to them, or any legal memoranda 
regarding what crime® might have "been committed by 
ffoycik* aosenfehal testified the file might warrant a B c 
or an grade {Suffolk legislative tearing, 8/13/87, 
134). Be also testified' regarding the written 
statement be took frost- Mamchak* *i£ he {the committee 
investigator} were to take a statement like this from a 
witness, you would either fire him, not pay hi hi or 
throw the statement at him. It is not complete enough" 
(Suffolk begislafcive searing, 8/13/8?, p, no) , 

O'Bourke testified' at the hearing that in the 
courae of tbi« investigation he never examined Woycik's 
personnel file because it would contain only "adminis- 
trative nonsense* (Suffolk Legislative Hearing, 9/3/87, 
p. 2§| * In fact, however , the personnel file revealed 
other disturbing and possibly relevant facts regarding 
Woycik? that Gerard Salli^an had recommended Woycik 
for employment in the District Attorney's Office? that 
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Woycik had applied for a gun permit to u?§€ in a part- 
time job with a vending company suspected by the Suf- 
folk Police of organized crime connections} and that 
Woycik had "lost" hie assistant district attorney 5 a 
identification and badge and not. report-ad this loss for 
10 months* 

*f!ie District Attorney 3 3 investigation showed 
that tt»© business card .given to Adamchak by Woycik 
listed a telephone number aed the address of the law : 
oZiicn of Sullivan and Spots, O'Rourke testified he 
relied ©a a telephone call to Sullivan and Spota before 
absolving them of any suspicion . of misconduct, 
O'Bourk© also testified that when he asked Sullivan and 
Spota why assistant District attorney woycik had a 
teteptusm© listing at their office, they simply replied 
tkmt Wof&ik- was planning to^ leave the District Attor- 
ney^ Office, rent 0f.fi.ae space from them, and "hit the 
ground running .* Furthermore, they informed O s Eonrke # 
W&fdM had already referred one civil case to them in 
which a settlement was expected in the near future* 
Bowever, they denied knowledge of any offers or pay- 
mnt® . to police' officers for referral fees (Suffolk 
Legislative mmim* 9/3/87, pp. 119-121), 

After their cursory inveatig at ion, Rosenthal 
and ¥ Eoarke concluded that the approaches for referral 
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Dist.cj.et Attorney Henry testified at the leg- 
i Sl ati« hearing that th- mycik imestigatiQn occurred 

rifiht after Woycik had aUa a dy been f ire<3 for ' placing 
an attorney adv«t*.«»»t i» the Yellow At that . 

hearing Henry continue to maintain that no tetter to 
the mi^mm Coamittee was calls<3 f or . Hon8tl , eless? 
Henry testified! 



owicial. statements of Officers 

l?«f at * l bat a »f your 

office attempted to corrupt at 

least two members of th* Suffolk 

A. sres. 

Q* toil alao — 



?I f^Wtng] Hud I do b«li«ve 

if:*. 1 *>*iieve these two state- 
ments* 

5?!5^ tffUUUv* l Hearing 

8/14/S7, pp. 128-3.29.) . *' 



Sww «* mt a F pro«a ^he decision not to 

send a letter to tb* 0rievance *Cc»ittee, but he also 
•»roVe* of the wX ity of the WoyciK instigation 



itself: 



• * t I h$ve no 
extensiveness of 
as X understand 



quarrel with the 

the . investigation, 
it, but certainly 



the documentation of the investiga- 
tion is lacking, 

(Suffolk legislative Hearing f 
8/14/87, p« 128,} 

Based on the superficial nature of the Woycik 
investigation* and a review of. the possible criminal 
offenses involved* the explanations as to why there 
Mere no prosecutable crimes in the Woycik matter , let 
alone a Grievance Committee letter* are disturbing, 
Moreover , the attitude displayed by Patrick Le is * then 
Chief of the * Di sir lot Court Bureau, and now an Acting 
Supreme Cour-t Justice in Suffolk* is revealing of the 
attitude displayed by the District Attorney's Office 
regarding the Woyoik allegations* When Adarochak took 
tela allegations to hmiB about Woyoik* who was one of 
I»ei®*s subordinates*' &ai® took no notes and made no 
memorandum of the complaint* but rather referred 
Ad&iachak to Mr. O'ifeourke's Bureau, when Beis checked 
on - the allegations three weeks later* he learned they 
were being investigated* / 

In addition* when I»eis appeared before the ' 
Suffolk legislature in he testified that since 

Adaimohak 1 s allegations referred to possible referral 
fees in s civil* '.cases* rather thais"" "criminal* cases* 

s . ,,16 

that it was an ^ethioa-I*^ matter, - tod not a "criminal"' 

matter. *" 

/-- . . 
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Q. So, what you're telling us, if 
officer Adamchak had told you that 
the kickbacks related to the cr iiai- 
nal cams .instead- of civil neg li- 
9 mnoB ca ees , y aus would have treat ed 
the matter differently? 

A. We 're talking kickbacks in 
criminal cases* you're talking 
a feoia t m. man who i s comm i 1 1 i n g a 
crime, either one of my assistants 
or ' J&eiachak or " someone . And I- 
"would hm^ absolutely treated i t 
differently* You* re talking • crimi- 
nal activity« yes* 

0* And what would you have .done 
differently? 

A* 1 woald have, gone direofcly„ to 
the £i strict Attorney and I would 
have an investigation c onune n c e d 
iin&sd lately and wdu£d have checked 
an a- daily basis, There uonl$ have 
probably been same undercover woe k , 
all kinds of -things. This would 
have been a set ions situation, * » « 
(Suffolk; Legislative Hearing, 
8/13/*?, fP* 52-53. > 



However , at the time Adaiacnak complained to 
ml®* there- was *no way that Leis" could have determined 
that no or isainal violations had occurred, whether there 
were referral fees -offered on either civil- or criminal 
cases €s ef , for .example/ Judiciary Law §§-4 79, 481, 482 , 
491 and Penal Law Article 20'0 - Bribery Involving Pub- 
lic Servants and ftelated • Offenses) . Thus, • his explana- 
tion of ♦ his understanding -of the. gravity of the matter 

if 

reveels that his perception was both faulty and prema- 
tura, - - . ' 
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Although there were no legal memoranda in the 
ifoycik file, -a decision was made by Q'Rourke, approved 
by Henry and Mullin, that there were no prosecutable 
crimes by Woycik. Whether there «ere no prosecutable 
crimes or not may be debatable, but without a thorough 
investigation r such a 'conclusion was totally irrespon- 
sible. "* 

In the Commission 9 a view, the key point about 
this incident is not the misconduct of David woycik , 
which was reprehensible, unethical and possibly crimi- 
nal, but rather what this incident says about how Mr, 
Henry 1 s Office responded to misconduct- Mr . Henry " s 
Of f ice *s failures in the HOycik case include the 
deplorable state of the ffoycik file, the superficial 
nature of the investigation,, the failure to inform 
Pmllm Department management .or the internal Affairs 
Division of the incident, the failure to prosecute 
tfovcik^or even send a letter to the Grievance Commit- 
tee, £nd the % conflicts and interrelationships between 
the District Attorney'^ Office, including among 
0*m®xk® and Bpota and Hull Ivan, which allowed Spot a 
and Sullivan to be exonerated' by a mere telephone call 
in which they denied any improprieties* 

In addition to revealing how the District 
Attorney's Office failed to properly investigate and 
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punish serious employee" misconduct, the- Woycik matter 
al@o demonstrated a serious' systemic defect in the 
- operation of that Office. On May 6, 1987, the Commis- 
sion requests District Attorney Henry's Office to pro- 
vide the file of. any misconduct, investigation concern- 
ing BmM WOycik, #hich the Commission already knew 
existed, of which It had a partial copy, and which was 
prior to any -action by the Suffolk legislature. The- 
Coaaisaion was told that there «ras no 'District Attorney 
file concerning misconduct by Woyoik, but the Commis- 
sion was given his personnel file, which contained no 
hint ok the advertisement or the reason for' his 
"resigning" from the Office, nor any hint of the woycik 
referral im investigation. Only after the Suffolk 
begialature's Public Safety Committee decided to pre- 
sent the Woyoifs mm® at a public hearing, and after the 
Committee had informed District Attorney Henry that 
they knew such an investigation had occurred ana pro- ■ 
vided the District Attorney with additional known 
details, was. the< Oiatgict Attorney's file on the Woycik 
incident loon ted and provided to the Committee ' and to 
the C®mmi ss ion* 

Memory, - however, should not be the method to 

be relied on to locate records' regarding investigations 
of employee ..misconduct. Complete files, and the 
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re-trievability of ■ files, are crucial to investigating 
eases of misconduct, to analyzing them as to ■ type and 
who is accused, to checking records in the future for 
personnel decisions on such things as .promotion or fir- 
ing, and for answer ing requests in the future from out- 
side agencies or potential employers. 

The Suffolk District Attorney reported to the 
Commission in an October 6, 1987 latter that allega- 
tions of District Attorney's Office employee miscon- 
duct/ except for criminal convictions , are not placed 
in an employee * s personnel file, but rather are kept in 
the file of the criminal case in which the misconduct 
was alleged to have* occurred or are kept in the office 
of the District Attorney 1 a Chief Investigator • How 
patterns of misconduct are discerned, how the record of 
eacfe assistant district attorney is reviewed, or how 
complete responses to outside agencies and employers 
are made at a later . date , is not clear , in sum, the 
District Attorney f s Office has not employed care or 
diligence with respect to maintaining a proper record 
of allegations and investigations of misconduct. 

While the Commission will make a referral to 
the Gr ievance Committee of Woycik * s misconduct (see 
Recommendations , F (2) ) , the Commission also agrees with 
the conclusion of ' the Suffolk Public Safety Com- 
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mittee in tfee Woycik matter. As the Committee jgrote in 




viewed as the most serious 



of potential corruption/ i.e., the 
erosion and undermining ' of public 
confidence- in our criminal law 
enforcement comu n i t y through 
efforts to bribe or in£lu*»"ce 
police officers. 

In particular , the procedures 
utilized, fey the District Attorney ' s 
Office leave a great deal to be 
desired** 



C . f .§OF.le. . f.» Ummnmtk ' . 

At the Commission's p-ublic hearing in January 
1987* a former Suffolk assistant district attorney? 
Steuen Barton/ testified regarding a case he bad 



"Report of the Suffolk County Public Safety Commit- 
tee * s Investigation Into Law Enforcement Act ivi ty 
Within the County of Suffolk" (1987), p. 28. 
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prosecuted, People v. Hansen (Docket Numbers 1955352 
and 1955353, Suffolk County District Court, Judge 
Colaner i) , 'a 1981 prosecution for Driving While Intoxi- 
cated. -Burton testified that during the trial/ Police 
Officer Walter Matejovic, a breathalyser technician 
wxtn the Suffolk County Police Highway Patrol Bureau, 
who was a witness in the Hansen case, came to Burton 
and admitted that he had testified falsely and submit- 
ted j-a*br icated evidence in the case, 

Matejovic explained to Burton that ha had 
lost the original certified breathalyzer teat kit car- 
ton and had asked for and received a forced box from 
another m&raber of his unit. Matejovic admitted to 
Burton and to other police personnel that at the Hanse n 
trial Matejovic had knowingly testified falsely that 
the forged camton was the or iglnal carton , Matejovic 
said that * he was reporting this to Bur ton because 
Ma t g 3 o v- 1 c feared the original evidence, which Matejovic 
had lost* had been found by, and was then in the pos~ 
"session of # the defendant (Public Hearing , 1987, pp. 
354-360) . , 

Barton, a new assistant a istr let attorney who 
had been admitted to the bar for only a few months.; 
talked to his Bureau Chief, Robert Folks, Chief of the 
District Cbur t Bureau, and sent bin a memo , dated March 
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1981, outlining this incia 



t WSJ 



"oiks told Burton 
by reporting the 

sting a dismissal 
sent a confirming 
car ton , which was 



i s defense c 



supervising 



,s Core 



had told Spec I 
Hear ing , 



xcmt 



the foj 



McCarthy, 1/21/87 



as Mcca 
that he 

{Private Hear 



, 



m Abb 



district of 



Oni ted 

York at 



rated at two priv< 



le public 



hear ing , Foil 
(Folks, 1/6/8 



the incident* inclu 



aring, Fol 
ig a 



; at the 
iction' of 



about it {Folks, 1/15/87) . At the public hearing, how- 
ever , Folks was able to provide more detail about the 
incident? and remembered, reporting the false testimony 
and fabricated evidence personally to Mr* Henry (Public 
Hearing, 1987* pp* 416-419-, 432-433), 

Our lag his appearance at the public hear i-ng , 
Henry could not recall speaking to Polka about this 
matter * denied receiving any documents from Folks, and 
s ta ted tha t no i nvest igation of this mat te r h ad eve r 
been undertaken by his Office (Public Hearing* 1&8*?, 
m* 502- 504} , Moreover* Mr. Henry's Office was never 
able to pr educ* any doc uiflen ts to establish that this 
matter was ever investigated by that office, and appar- 
ently the matter «as never reported by the District 
Attorney's Of floe to police supervisors or to the 
Internal Affairs -Division "of the Suffolk Police Depart- 
ment, and no Police Department disciplinary investiga- 
tion was ever conducted (Public Hearing, 1987, Exhibit 
S3* &ad pp. 337*»39S, 4-Q?-*43S ff 502-504). 

Following the CommiBPioB^s hearing, Mr. Henry 
regoeefced the appointment of a Special District Attor- 
ney to investigate the Hanj^s* matter * as well as the 
irtlpto.. matter ! me Chapter VI X) , In February 1988, 
a grand jury declined to- indict Walter Matejovic ; for 
criminal of fense s in the Bnj : e,p. matter. Despite 
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extensive investigation fry the Special /District Attor- 
ney asl f prior to his appointment, by t/he Commission, a 
mnslwr of relevant items of evidence were never 
loeafc«6 « thus, neither the transcr i^t nor the repor t- 
er*s notes for the day of the Hag/sen trial at fMch 
Kaiejovic testified- could ever -''be found* furthermore, 
tiie fabr icated. breathalyzer . evidence- presented at the 
trial could not be located-' Finally,,.- the Special Dis- 
trict Attorney was never -able t£ determine who in ' the 
0i0.fc.riet Attorney *s Office eittfer prevented or • failed 
to authorize -a full examination of the Hansen miscon- 
duct at the time it occurred, ./ The'' absence of this, evi- 
dence and/or the failure to jUpiain ' ts absence ' "by the 
district Attorney and the po/iice personnel involved is, 
but. erne element of the ffangfen matter that concerns the / 
.Commission. ' 




* e ease/ demonstrates once again 

continuing -fafctern of fai/lu-re on tie. part of both tlfe 
Matrict Attorney's Office and th# Pol fee Department ,41 



@Q&&gct proper investigations of allegations of. employ- 
'arijE^ot^wt. As a result of. such failure, Matej^vic 
w# McCarthy ,.,fcofcfe admittedly involved in the fab^ica- 
tim of false evidenc^e- and- perjury, were never punished 
fm fcb&is e«$M.t in /'this, incident. " * / 



fhe Commission has determined that miscon- 
duct, impropr ieties and poor management Were character- 
istic of the oversight and control of police personnel 
by the Suffolk Comity Police Department* Problems 
tangf& -from deficiencies in. routine m&nageme&t fane™ 
tiorfs, Uwh as personnel evaluation and overtime rules? 

to/ the disastrous failure in. the procedure® employed by 

/ 

fetie Department in the investigation and punishment of 
/police misconduct* TOe net result was a department not 
ander proper m&n&gement control* 

^* M ^^.ffC.Mgif g^jl. iff ii^fjj^i 

tt@ Commission found that there was no- pro- 
cess? of regular? written evaluation by supervisors of 
personnel in the Homicide Division, or elsewhere in the 
Department* Written personnel evaluations are a stan- 
dard part of management practices in well~*managed orga- 
ni set ione to as&i&t in personnel development and as a 
tool far motivating * and monitor ing personnel. petec- 

tive Sergeant /Kenneth MteGuire, who was the team leader 

/ 
/ 

in both the /Cor so and Pjtas. cases, testified at the Com™ 

/■ " '" rr : 

mission* 3 /'hearing about the lack of personnel evalu- 
ations s ■■ 
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you do 
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loing that 
h of X98S* 1 
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then we j-u : st didn ' t /have to submit 



*o ttere no mitten ©vaXua- 
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jptifclia Hear in 



K 



feae 3-0 
f XM7, pp. 339-340*) 



$uf£oXfc Police Department management cannot forego such 



performed 

supervisor; 



ic 1 



j and ■ overti 
* Suffolk Police Homici 
exfcraordinariXy high. . 

overtime, pr 

ive for detectives to 



for the .jobs 
detectives and 
ir high saia- 
ided a strong 
" n in 



Detective Raff er ty testified before the Com- 
mission that he regularly logged 1200 hours of overtime 
per year i le in Baraic ide and Be tec t i ve Se r.gean t 
McGuire testified' -that he earned $15,000 in overtime in 
his final year on the force {Public Hearing? 1987, p.. 
303) * Part" of the desirability for a great deal of 
aver time is that 'pensions .can be greatly increased 
depending on the salary earned hear the .end of one* s 
career , which was ttte ease with certain Homicide per- 
sonnel whos<& earnings are listed below, ■ In sura, the 
Daj&arts&ent did. not take adequate steps, to monitor and 
control overtime (Suffolk legislative Hearings .. 6/29/87 , 
p. 22; 6/30/87, 194-235). , , 

Reference to the . Suffolk County payroll rec- 
ords presents a fuller picture of the total annual ■ sal- 
aries (including overtime and .other payments) for. Homi- 
cide Division persofmel, many of whom., are discussed ■ in 
this Eeports " .. 



peteotive Lieutenant Robert M*"Dunn 

Cowwaisding Officer 
Peteofcive Sergeant Kenneth W. . McGuire 
Detective Sergeamt. Hobert F. Misegad.es 
Peteoti-ve Leon E. McK&nna . 
Detective Sergeant Richard A.* Jensen 
Detective Kevin 3* MoCready 
Detective John F. Miller 



$97,118 
80,966 
71,745 
70,931 
62,900 
60,409 
55,739 



1985 . 

Detective Robert C* Aroato .$8 9,158 

Detective John F, Miller / 69,880 

Detective Walter Warkenthien * ! 6? p 748 

Detective Anthony Palumbo' ; 65 r 23X 

Detective Dennis w, Rafferty I "63,388 , 

By comparison, Police Commissioner Treder was .paid 
$05,72? in 1985, legs than one ©£ the detectives -in- the 
Homicide Division. I 

While the image 'of ' the elite . Homicide- .Divi- 
sion was matched by high salaries „-|>a id -' to .its members',, 
it was not, ^nfoctanately,. accompanied by a 'high decree 
of professionalism in their performance. - 

■ C. /tk® s&mifHski »i the failure to 

At the Commission's January 1987, ' public 
hearing, testimony was ■ given . regarding the case of 
Joseph Skorupski. ••Testimony was presented that in 1985, 
when gkorupski. was 17 years ;Old, he was mistaken'"- by 
Suffolk Police personnel for a suspect in, a series .of 
rapes and' 'robberies, 'and- was stopped * a shotgun fired 
near., him-, and a gun. .barrel placed in his mouth while he 
was threatened- with death and 'beaten by the apprehend- 
ing officers (Public Hearing, 1987, pp„ 810-834). 



. . Following this incident , the doctor who exam- 

ined $kGEupsk.i' .at the hospital called the Commanding 
Officer of tie unit which mistakenly apprehended 
Skorupski to complain about the u^e of excessive force* 
Despite 'the ■ 'call, the only aspect of the incident 
investigated "toy the '.Suffolk Police Department was the 
shotgun discharge, and only because the Department had 
a .rule that all weapon discharges had to .fee investi- 
gated,. 'According to testimony -by. _ Suffolk. Police Com- 
missiowr Deffitt\ Treder , no Internal Affairs- ..Division 
disciplinary Investigation was ever conducted of the 
>exc^ssxv© iota® = allegations ■ relative to Joseph 
Ste©rup0ki» despite, the fact that 5 several supervisory 
personnel in the Police -Department' had full knowledge, 
of the incident,, including the fact that Skorupski had 

pita! . shortly, after he ' wa® 



topped by t'fie Suffolk Folic®. -(Public Hearing > 198 7, 



Following the public hearing,- on. February 4 f 
198?, Judge J3oUn '■ Battels -dismissed skorupski 1 s federal 
civil suit against Su'f folk County • -.. and tfote Police 
Department C& kortapski . ..y« County ,. of ^.Suffolk , ,■ '65'2 -p. 
Supp. 690 . (E*D.IM* 1987), } „ Bas.e:'il ' on' testimony .at the 



Commission's hearing? which ^led. to further .Commission 



investigation including extensive • review of " ' Internal 
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Affairs Division statistics and • documents, it appeared 
that certain claims made in affidavits submitted in the 
I3co£^ski case by the Suffolk County Police Department 
falsely descr ibed and misrepresented the Department s s 
actual practices with regard to investigations of 
police misconduct.. 

in particular', two affidavits by Inspector 
Robert Snow, Commanding, .Officer of the Inspectional 
■ Services. Bureau (which included the Internal Affairs 
Division) , Sated .August. \'m&._ September 2, 1986, con- 
tained^ inaccurate. 'and ■incomplete statistics and -state.-, 
mmntB regarding/ complaints of police' misconduct made to 
the Suffolk. Foliate Department in the. years.' 19-81-1985 
greatly understating" the', number of* complaints and 
falsely asserting that- all Were investigated, 'Subs*- 
qmnt private hearings by the 'Comm-ission with Snow/ and ' 
with Robert Reefron, Assistant Deputy Commissioner -for 
kegal Affairs, of. the Suffolk" County" Bolice •• Department , ' 
who '.prepared 1 the f now " .-affidavits, revealed, not only ■ 
misleading affidavits/ but also improper . practices ' with"' 
respict to ■ many types of 'police misconduct investiga- 
tions, 

- While/ the affidavits stated that all allega- 

tions of misconduct were investigated, ' in fact, during. 

■' /' - _ - 

the. two one-half year period, between October 198-3.' 
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: '6 f the Suffolk Police, with the cooperation 
of then County Attorney Martin Bradley Ashare, had a 
deliberate policy of not investigating for disciplinary 
purposes complaints regarding matters in which there, 
was also litigation against the County or Police 
Department or - police personnel or in which a notice of 
olaiffl pursuant to General Municipal Law' S50-e had 'been 
filed. Furthermore, even after the -termination of any 
litigation, "no. -disciplinary investigations o-£ those 
cases were conducted. ' , ' ' 

.Suffolk's sys.tem. £m misconduct cases allowed 
^ two -different #af'fol¥'Polioe Department units to inves- 
tigate misconduct incidents- ' If ' there was no utiga- 
tion, the Internal -Affairs Division, given certain 
conditions, and -. in the best, of circumstances, tight, 
investigate allegations of police misconduct for disci- 
plinary purposes. Internal Affairs, based at Police - 
Headquarters, had assigned to it . approximately 20 
police personnel.,, principally sergeants .and 'lieuten- 
ants, and was commanded by an inspector.. 

However, - .if litigation was 'involved, the 
Claims Investigation On it handled .the investigation., 
with the sole, aim of developing evioenOe to be used ' by 
the Police Department and County in. the defense of that 
litigation, not, .for disciplinary purposes. ,The Claims 
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investigation Unit was composed of five police officers 
assigned to the county Attorney's Office. if an inter- 
nal Affairs Division investigation had been started, 
but litigation ensued,, the Internal ' Affairs Division 
disciplinary investigation was halted and the case file 
forwarded to the County Attorney to assist in the 
defense of the civil litigation. However, even if 
tion terminated. 



were not sent back to 
Affairs -for a disciplinary investigation (Pri- 
vate Hearing, Snm, 5/1/87, pp. 26-44, 64-68) . 

By s ^iolh's own confused ana fragmentary 
statistics, .iaoat 100 allegations of undue force, and 
otter serious misconduct by the police which ' occurred 
betwsen 1983 and 19S6 were never investigated for dis- 
ciplinary purpose* (fJg Hearing before judge Battels in' 
'■■^^MMZ^Jil^iMSlk^ 'Civ. • .No. 86-0219, 



*Y * f 6/23 j 

«>« failure to aldose the Department's 



policy of not . investigati 



ng any --" cases involving. 



In ime, during 
inveatigatian* < 
of Fiasco v, Cl : 

.(2-d tit. fffffr 

onstrated to Suffolk that the system of" non- 
i!S??^! at ^.^y adaptea woufd Tot sur.v?ve 



**JUY; _ stages of the Commission's 
. ^ is ion in the case 

ogjB gnMfeffae r , N.Y. , 783 F«2d 319 
"ate few York case which dera- 



K^t u«f y -'« ^' Suffolk P° llc V changed, 
f° If** t* t iS a l fe \ n tb *oty even cases involving lit- 
poles WOUld be ^vestigated Cor disciplinary pur- 




litigation ..for discipline, purposes w „ nofc fche ^ 

dSlMdin9 aSpeQt ° f * h « ^ow affidavits filed in the 

1M case,. .nor the only defective element of the 

Police Department's disciDlin'nrv „ 

uxto^ipxinary practices . 

Other procedures, or the ab.Pnr, 

cne at)Sence °f Procedures, also' 
resulted in many ?ther allegationa Q . f undue ^ ^ 

-i.co« I «ct not b , ing . instigated, ,ocu m , review 
or punished properly, 

■^r example, in addition to complaints of 

police misconduct made to the s«ff n u * i- 

3 ne outfolk Police Internal 

Affairs Division, and theoretical^ investigated by 

lBt8rnal kUaiCS ' paints of police rals oon- 

*«« could aUo be logged and investigated afc fche pre _ 

oiaot W using the clviliaft Complalnfc Report 
- (TOW-WOO), with the possible imposition of local 
" 0mmn * <•*»/». .17-25, 119), when the 

a " WaVUS « Hb » 1 "" - «*• aoiSE^ case, snow 

failed to include these cases in his 

^ AU statistics , in 

.*rt b^cw. until May 1586, there was no Department 
Policy or proortar, which required civilian Complaint ' 

Re P°rts filed in the precincts nr - *.» • 

w.c precincts, or their results, to be 

forward to the Internal affairs Division. Thus, as 
Snow later acknowledged, there W as s« unknown „ unber 
of c.m. invoicing police miseondtJct/ fUed on 

Co.p.laint for ras at the prioinct.- fro. -.1981-1986, about 
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w^ch th. Colander of the Internal Aff air S Dlvialon 
""^ n ° thing - Hw »«* ^ °«" existed, whetll er thev 
^ inVesti ^ted, and. the number of discipiinary 

-notions imposed were all unknown to Snow ana thus not 
include* in his affidavit, (Snow, pp , 20 „ 22) . 

At a private hearing, before the Commission, 

Sn ° W te8Ufied th8t desirable that a poli , e 

o«ic 6r . a direct sopervisor investiwte thafc poace 

officer when there were allegations of' nusconduct 
(Sn ° W ' W - ?6 - 80) - H — ' the emission has reviewed 
a number of Suffol, precinct .induct in V a atigations 
» ^ example, a superlor offlcer investigated 

a ^ordinate in his co„and. Kot surprising, ln SQme 

of those eases the simori^ t,. 

superior officer himself could have ' 

been found to be at- f,,,n 

be at fault or gmlty of misconduct in 

hiS aUE,erVlSl ° n ° f the ^ordinate, which failure of 
supervision then 3 ave rise to the incident of raiacon „ 

IW e " eCt ' S " W - and the Department 

approved - a poUcy pursuant to which superio?: offj . 
cers investigate their om .actions, i„ a terribly 
flawed procedure for misconduct investigations. 

Finally, a third category o£ complaints n,ade 
to internal Affairs, labeled "alerts,., involved alleg- 
edly less S erio« s cases which were referred by the 
internal Affairs Division to the precincts for 
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investigation. Not only did the Police Department have 
no written guidelines as to wh* was not "serious, - but 
in actual practice an accurate determination is almost 
impossible at the initial complaint stage. m any' such 
case the Commanding Officer of Internal Affairs had the 
po««r to decide whether to send the case to the pre- 
cinct for investigation or to have the internal Affairs 
Division ^ investigate it. However, prior to 1986, if 
the case was referred to the precinct, the precinct was 
not required to report back to inW.al Affairs the 
result of its investigation (Snow, PP , 69-80) . Fur- 
thermore, cases investigated and punished at the pre- 
cinct level were required by tha Suffolk County Police 
Department Rules m& Procedures (S5/6.31) to be 
expunged from the. files after 24 to 36 months, thus 
further burying such cases. 

in a third affidavit, to Judge Bar tela, dated 
May 12, 1987, after the Commission's findings were 
brought to the attention of the Court and became pub- 
.lie, Snow admitted omitting from his first two affida- 
vits any information regarding allegations ' of miscon- 
duct characterized as "alert"' cases. . "However, he did 
provide statistics for one year, 1984, indicating that 
for that one year alone his original affidavit failed 
to mention 60 allegations of misconduct and 16 unknown 



oases "missing from the files . 11 Of the 60 allegations 
of misconduct which had been referred to the precincts, 
and never followed up by the Internal Affairs Division, 
*8 involved some sort of crinyinal conduct, 22 alleged 
harassment, one alleged, property damage and 29 alleged 
undue force. * Snow was only able to ascertain the 
results in 19 of the 29 alerts alleging some degree of 
force (Snow Affidavit, 5/12/87) , 

Clearly, not only were Snow's first two affi- 
davits, which were prepared by Eobert Kearon, false and 
misleading, but also the procedures of the Suffolk 
Police for investigating misconduct were a travesty, 
which ensured that ' a substantial number of cases would 
not be investigated and allowed a large, but unknown,,., 
number of other cases to be buried in the precincts, 
without review by Internal Affairs, 

After an examination of Inspector Snow in a 
proceeding before Judge Bartels on June 23, 1987, Judge 
Bartela reversed his decision of February 1907, and 
brought Suffolk County and the Police Department back 
into the gkorupski action as defendants. In the Court's 
oral decision it indicated that Snow 5 s affidavits 
regarding misconduct investigations by the Suffolk 
Police were not consistent wi th his testimony and were 
misleading ( Skorupski', v. County of Suffolk , Hearing f 



6/23/87, pp. 67-71) . In June 1988, after the trial had 
commenced , Suffolk County settled the SkorupHkl litiga- 
tion, by agreeing to pay $80,000 to Joseph Skorupski, 

With regard to the misleading affidavits 
which were prepared by Robert Kearon, who still serves 
as Assistant Deputy Commissioner of Legal Affairs of 
the Suffolk Police, Kearon could hardly claim ignorance 
of investigative procedure involving misconduct by the 
Suffolk Police and County Attorney's Office . Prior to 
assuming his police post in 1980* Kearon had served in 
the Torts Division of the Suffolk County Attorney's 
Office, first as Deputy Bureau Chief and later as Chief 
of that Division. Whan he first joined the Felice 
Department, Kearon had even retained his title as Chief 
of the County Attorney's Torts Division.. Kearon, at 
the least, prepared and submitted mi a leading and erro- 
neous affidavits to the Court* Even if ignorance were 
to be accepted as eKCusing these actions,./ the conclu- 
sion is inescapable that Keaeon's conduct in the 
Sktfrupffk.i case was below acceptable professional stan- 
dards. 

The Commission is referring this matter to 
the Grievance Committee for the 10th Judicial District 
for the Committee's consideration of whether Kearon 
violated DR7-102(A) (6) of the Code of Professional 



mmp&nmlhii&kft which states, "In Mb representation of 

■ ■ . 

a eliejg^rSa lawyer shall not . • * participate- in-' the 
cx^tpm- m' tm^m&wgktion of evidence, when he knows oc 
"■sLt-41§' obtfiotts t%t the evidence is- false* (see fiecou- 
i»8tt4a«icmg, ■""*"' ' 

\ 

s*~^' ■ Suffolk Coa**ty Police, Department's irre-- 

syaasi&La tetetior with regard to Misconduct Iiwestifa- 

ti&me mm mith^m recent np^im to lack, of notice of 

■ ---.-^ ^-■■"'^ - ' " ■ 

s&orte&ffidagif \of ' the^m^rtimnt *s procedures and 

practices* The . ButiBlk^Cm^ ' Bar ^eftort of ,1981 treafc- 

edr-tefieieMies in- Suffolk. Foli^e Depar fanes t . misconduct, 

investigations irt considerable detail ( see Background* 

&nd> mm- earlier* the IS?© .Grand Jury Report 

also _f-rwided tie fepartment with notice of the .need, to 

mimm~ lm procedures in misconduct Investigations, (see- 

fcofef ro«d> • &{2J* . However, the Department did not take 

that f&th a$d in fact gave " up investigating foe 

6£sei$ Uiiftey -'purpose^ any 1 iterated - dase# a,t." all. ■ Tfee 

mmtimn_ of .the DepartiU£nV**ta«pard the Bar '.Report and" 

ohar^es of deficient ■ roiseondaof investigations, and its.- 

fcf##il%e ' afetifettde which 'prevented ■■ refoms : 'of -the:' 

iSf-»p#£ g£a0Uotts .in the Internal Affairs- Division* is' 

s^ntiMd wp- in- a memo dated %srii l, -from their ' 

m^mf- 0al£@a Gewimioxfter' Cfearles- P. Fete rsofi. to ttep, 

MUM Qmmlmimmt loaaM j* nitetts 



Subject i Meeting wi th Allen Smith , 
hnst&kmt County Attorney, New Bead 
of torts Bureau* 



I. Federal Court Award* 3 

We discussed thig* x tola him 
it .was my view, not that the 
Officers were necessarily act- 
ing improperly , hut that, 

(a) $he Bar Association of 
Bu i. folk Count ty has a uc ~ 
ceeded In poison lag the 
®in&& of prospective ju- 
rors for the personal 
fain of lawyers, and 

(i>) It is wjf belief that the 
Mm.mt.mxn District la a 
has tile Fe de r a 1 Cou r t , 
and that all local l« 
. enforcement is suffering 
because o£ it, 

a* Seeuds fiatentio.. 

* * * tte discu&sed the fact 
.that m i Xaatigfeia makes no 
investigation into Brutality 
arrests* except fry use of 
Ettr-ol Sergeants ♦ The records 
ate promptly destroyed. 

, * we are allowing greedy 
lawyers to beat us over the 
headi with o-«-r own records* 



fMa is net only a Mind denial of existing 
prablMs, but a favorable comment by .the tshe-n second 
M§ kemt»zmkln& supervisor in the suf folk Police 

* 1 0efa»tme0f aMtt a. better method of covering up 
m$mm§m®t.* the consistent , policy in mi ©conduct 
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investigations, homicide investigations, and elsewhere 
in fete Department and Diatriot Attorney's. Office where 
the Commission, has • looked, haa been a policy of cre- 
ating m few ■■ documents m possible , even absolutely 
necesaary and legitimate .documents, in order to avoid 
possible future criticism by concealing misconduct and 
fco 9goi& proper discovery in litigation.* This is an 
tanmceptable policy in both the Police Department' and, 
District Attorney's Office, 



Wot surprisingly, this attitude and'" practice has' not 
gone mBBQ-Umd toy tte courts. Tbua/for example, in 

flKffi Jfr °Pgf^^ ®3 F.R.D. 520 (B.IKH.-Y. 

X982) then Signet Judg* "Oeorge c, Pratt stated (at 
pag« 523) t 



* * * la t-tiis courts experience, of the 
many different police depar fements who 
ham appeared m de£e ndan t s # ffu f fol k 
County has •been one. of the most reluctant 
to cooperate .in . . . disclosures. 



ftfjhe court's discovery order has been 
willingly accepted and complied with by 
Kassaa County? and no one there has com- 
plained ...fetMtt, It hsv resulted in less 
% candor during internal 'a'ffairs inveatlga- 
- U<hmu »fc« Suffolk County haa" not only 
oppoaed the discovery order and its rer 
lated- March - for the truth-, but In doing 
to it -has retained outside counsel, at 

. considerable . expanse to the county, to 
prepare briefs and appear for oral argu- 
ment*: fh# net result is an expenditure, of 
m&m time and yet farther expense to the 

■ taxpayexs of SaftoU County ' who in the 
end rost pay . the bill. 
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Fallowing the ' Camia.aion's 'January 1987' pub- 
lic hearing* . at the .euggaation 'o-f ' Lawrence- • T» 
Kur lander*-' the Governor 'a' then Director of Criminal 
Justice* on February 1 20, 19-8?-, representatives of the 
Commission mt with Mr. Be-nry in an effort "to resolve 
%umtlm& • raia#d at: -the public- hearing and' to bring 
about M#de# reforms . Thoaa in attendance were Mr . 
Hrax?, aciroqpsniedi by mtk Cohen, then ' Chief of the 
Appeals Bureau of the Suffolk County District Attor- 
ney ^fio** audi Oonaaieaioneea Tsager and Gulhane {who 
iQim& tte meeting *n pxoQsm*} * accompanied by commis- 
sion counsel. »hlle both Mr, Henry and the Commission- 

■\ 

e?a -.agreed that the discussions held during that meet- 

, .were to be kept confidential, Mr, Henry subse- 

fu^ntly breached that afree^e^t, in litigation seeking, 

liMi lilt* to block fete publication of this Eteport, 

tMm offering a fragmentary and misleading report of 

■what. toad tra»pi«d at the abating. This compels the 
- ■ \ 
Commission to- offer a -full aeaotant of that meeting. 

Mr * Henry opened the meeting by stating s 
jpobaMf can 1 1 ■ run again. 18 Be also indicated hia 
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preference for the early -appointment of a special 
M&tsiot attorney in the case of f e^le^ y . Hansen (see 
Chapter V|C| ) • Furthermore* Mr. Henry described certain 
reforms he had' imt instituted in the Suffolk county 
0iafcrict Attorney 1 ^ Office regarding homicide 
prosecutions end ifl the .Major Offense Bureau? and he 
stated that Assistant, district Attorney Barry Feldwan, 
fete prosecutor i$v the p|§-%_ case, had been re-moved as 
Bureau Chief of the Felony Wrlal Bureau and' reassigned 
as Bu^aaa Chief of the M&ut Hfs# Bureau. 

Chaiimas* *r$a#er stated that' 'if there was any 
^neatioft of ltr# Senary *s personal misconduct, as opposed 
to poer m©e§emeiit# he w&e-Xd not have agreed to ' meet 
with ienry* etoirm&n. ¥ra$er stated that Mr*. Henry 
*we«*t f t watoh£n$... the store* * mM m- the leading lew 
aafortteasftt official iit the County* he should' take the 
l#ad Im hel&ia$- refers* the- .Police .-■Department and his 
own ftfftee* .■ 

<%&ai%mm- frager also stated that Assistant 
Piatgiot Attorney ftMtw s&ould be ' publicly fired 
haae4 or his eat£o»a.in- the Pia^ case and 'the, Dubey 
master* Be further stated that* based on Assistant 
fttetriot Attorney Perlni's behavior ■ in the Cfoilagheg 
case, Periiii should- also- be fired. Chairman Trager 



urged Henry to/ seek a special district attorney in both. 
■ '^aaa-^f»f . and . the <to»agfaeg matter . 

Xnj response to Chairman Tracer's comments 
regarding tiie accusations, against S»erini, Hency ' -stated 
that it was impossible that" Feri'ni - was , guilty "of any. 
misconduct In f&e ff&XXagher case-/ '• Henry further stated 
that it wm> prkba&Xy not appropriate .for him- to suggest 
a .nam ta Jtotip $hymas Btmik f tint "Supervising Judge 

far the CtppinA Courts ' of But folk- "County, .who would 

*- 

appoint tb« 'special -district attorney in <feXjUyfrec -and 
gg8fg£* ' ' .tfc* 5 neaeesity ' far - a special district 

attorney ,'«aa occasioned " possible.' misconduct in 
Heary'«.ow& 0£$i0«> and -thun' there' waa a .possible, con- , 
fXicfc of. tnfcere&t on hia'put,. be felt "he -should not' 
mmmmmd a. repXM&aent for >lMeX¥« chatmrn stager 
agreed witt* -tMe' 'position, and it was" -then agreed .that 
the epwiasio^ 'muM 'h® notified when m application 
wag to be made* Henry assured' the Commissioners ■ that, 
he. 'WomM ■ notify the Connis-sion .prior to' making -an 
application for a -special district attorney , in the 
^jagfrfg »tters, ' 
finally/ U%» Henry stated .that in his opinion 
P&lioe- Commissioner rrreder had been a weak Commissioner 
and not, up to- the job, and that' David Freundlich,. 



Heary -« First Assistant? should b® appointed 'Suffolk 
County Police Comisftiomr. - 

0espifee Mr * Henry *s assurances , on May 29 , 
1987 ' tte Suffol-fc County district Attorney's office, 
without notice to the -Commission, appeared before Jus- 
tice Stark and requested the appointment of' a special 
district attorney in the itm*$n and Gallagher matters. 
The application with respect to the Gall agher matter 
failed . to. stat^ that Perini could be a target in the 
Q * m * BimiXitly, the- application in the Hansfe.n matter 
neglected to. inform the Court that several officials in 
tto Mstrict Attorney ®a ... Off km, ' including Mr, Henry 
feiwel£* ware accused of bavin? -roles in the failure to ' 
investigate possible eri&e# police persotmel, to' a" 
remit* fcf«e afflictions,, -tiade without any notice ' to 
the Oomissiea* ieprivei tlte pour't .-of important infor- 
mation the Commission wouM have supplied regarding 
tofctrtte Hugs and ft|teg|g ; £ mattewthat was relevant ■ 
to fete eeleotion of a.s$ee£al district attorney. 

On .mj - 'Mz ■ .JM7, ■ -lefties- ' Static designated 
Harvey arnoff as- 'Special, m strict Attorney, Arno'ff had . 
very 'limited- ®timim®l Urn eiKperience, having • served 
1ms »» «a.p^^:$^Vsi@fcaat district' attorney- in 
teffolfc €wn%. i.n';«e^4arly ..""1970 f s, / In " -June I9B7, 
Irnoff . Infofmed- -C^issio^ Counsel John 

' ' . -'17&- ' '■ 



Kennedy that he intended to have designated as an 

t- - * 

investigator -to asstst h.ii in his role as Special Dis- 
trict Attorney a Suffolk ' County Police ".Department 
detect ive assigned' to the "Suffolk "-'County District 
Attorney's Squad. • -Kennedy questioned the appropriate- 
ness of such an appointment in- light of the allegations* 
made with reelect . to the district Attorney's office, 
nevertheless, Arnoff retained that' detective, 'John" 
Scott, as hie 'investigator. 

In part based upon this • action by. Ax-naff, in 
a letter dated ■ June 16, lis?, to Justice Stark,, the 
ComdMioa requested reconsideration of . . Arnoff's 
anointment as Special Bistr-iet Attorney, in that, let- ' 
tm * GQWBdmiQtk outlined its concerns regarding 

Arnoff** independence f experience and Judgment, inciud- ' 
lm Mm. hiring an. investigator fro© the very Office he 
wee investigating, 

Fellowiag th« Commission's letter to the 
Court, Araof'f sent a. letter to the. Commission accusing 
it of seeking te - Hfemrt, delay end oblueoete" his 

investigation* Be also accused ' the' , .commission of 

it, ' ■ " 

^character assjtesinafcion, ** -saying fcbat-.it made a *gr,a-- 
tuijtoits* attack 1 * -,on • his *eftatfactex -and reputation." 

vigorously defended . his^ choice :o.f an investiga- 
tor fromithe District Attorney's staff. 
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Also -following* -the Commission s a Jane 16 r 
1087, " letter to the Court* the" Commission- received a 
copy of a letter from District Attorney Henry- to ,fche 
Courts dated' June 23, _«87. -"Mr- Henry's-, letter 
described the Commission *s" . letter .as "shoek-inf and dis- 
appointing*" tkt . Henry offered a, strong endorsement of 
Arnof f , stating that/ "based on p-ur . knowledge ■ of s Mr * 
Arnoff *s reputation, we anticipate only- a 'fair, thor- 
ough and Vigorous 'investigation 'and- .have every .'expecta- 
tion that m. Arnoff will .fulfill hia mandate . " • 

On August, 24,-. 19-87, Justice Stark revoked the 
appointment of Arnoff . as. Special • Oistrict' Attorney .'in 
**** SiftS' ff&lfeglter otters, : - and ~on ' September ' 8, 
i^0? # «?uSfcio© S-t.&fk appointed Stephen P* : scaring as 
~3pftoi«;t District Attorney in Wmnmn atfd SmMSBML^ 

VteKMftftr* in Oofcober 1&-87, former Suffolk 
Cp»fcy Police Apartment Sergeant Joseph Oomiakey pled 
•guilty to a ■class 8 felony / offering a False Instrument 
for '.Filing, in the Oalla^her matter # -and began cooper-' 
-atinf/ with the' prosecution. In" February 1.98-8 1 .former 
'Chia€'-ol 8efceefciv«a Qailagfter and Police Officer Albert 
-Si*$»i« **ere -indicted. • under Suffolk • county ' indictment 
jfuafeer ' for - Offering a. False- Instrument' for ■ Fil- 

ing"" in- the "Fir^fe Degree ("class $ felony-Gallagher } , 
-tampering -With"' Physical -Evidence {class E. felony-". 
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Gallagher) , Conspiracy in- the Fifth Degree (class A 
1nis4@meaaor-QaXla.9her I and Official Misconduct (class A 
misdemeanor ^Gallagher and sinrara) * Gallagher is the 
higfeeet ranking official of the Suffolk Police -ever 
indicted for a crime. The charges against Gallagher 
an4 Simmm alleged in sum and substance that the defen- 
dants prepared and filed with the Suffolk County Dis- 
trict Attorney's .Office falsified police forms for the 
purpose of obtaining a probationary sentence - for 
Gallagher's son, . timothy, on a pending narcotics con- 
viotion* Bpmii lenity, It 11s alleged that the forms 
falmely .claimed that Timothy Gaucher had cooperated 
with mm police . by providing information leading to 
naMptiee arrests* when in fact ' he had never performed 
sucb a role* 

On 3aly 6, 1988, Supreme ' Court Justice' 
Kenneth K„ HohX declared the appointment of Special 
District Attorney Soaring null and -void and dismissed 
the ladi0tm«fc against OalXagheir: and- sinram. Justice 
mhl reasoned that the order removing the first Special 
©infer tot Attorney , Arisoff, was caused by improper 
interference ■ hjf .the Cemmiaeioii in writing to Justice 
Start concerning* Arnoff 's fitness to be .the Special 
district Attorney. ■ Special District Attorney Soaring 
appealed .this order to the Appellate Division, which 
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reversed Judge Rohl, declaring that the dismissal of 
the S&ilnghar and sinram" indictment m® improper,- and 
stating that there was no impropriety by the Coals- 
si on t contrary to what the Appellate Division charac- 
terized as the "gratuitous comments" by Judge Rohl 
^MMM^^MUS^m^^ 533 H«y.S.2<3 S54 f 556* |2nd Dept. 
19«>, reversing 140 Mac. 2d 281, 531 H.y.s.ad 970 
<Su P- s «€f* Co-- 1988-)), After the Mew York Court 

of Appeals denied leave to appeal, the G allaghe r case 
mm reassigned to a Suffolk County court Judge and 
Gallagher and Sin-ram are now awaiting trial. 



a * tEQMlftwg Xnya&gififl gpwnfcy tow S701 

The problems inherent in the use of County 
tew §791 for the appointment of a " Special 'District 
Afcternay are claarly demonstrated in the Gallagher and 



* Cownfcy taw SfO'l reads a* fallows: 

fHienever jfche district attorney of any 
eouaty and his assistant? if he has one, 
$hall not be in attenftaaoa at a term of 
afry. eeart of r«eor6, whiofi he is by law 
r«Q«ir«6' to- attend. t or is disqualified 
£r©» mtitw in a particular case to <Us~ 
®hmm Me ttutiee at a term of an^ court, 
a superior eriffltifial ' court in the county 
-f&erefn the action is triable may, by 
order appoint; stime attorney at law having 

(Footnote continued' on. -next- pag-e'} 
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is section reguir 



xntmsnt 



rej 



o: 



X 



in 



is special distr 



reside in 



requires that an 
at attorney either 
county * However f 



aggressive pursuit of allegations of mi scon 

may touch, the disti ict attorney 1 s 
cause of this statute's provisions reXati 



[Footnote continued from previous- page) 



ib office in or residing- in 

as spec i a 1 die-trio t at tor riey dur~ 
. absence* inability or disgualifi- 
of the district, attorney and his 
assistant? but auch appointment shall 'riot 

; iod beyond the adjourn.- 
at which" made * Where, 
&nt is' rewired ' under 




the disqualification- of tl 

"ing aispOB' 
special district attorney so 
tall , possess the powe r s and 
duties of the district 
attorney during/ the ' period for which he 
shall be .appointed * "Hie board of super- 
vtmza of th@ county ghall pay the ne-ces^ 
a Xf di $bar ft amen t£ of/ and a r ea eona ble 
compensation £er# the services of the 
person - so appointed 'and acting* as certi- 
fied .by the presiding judge or j-us-tice , 
The provisions of. this section shall also 
apply to a cowty wholly contained within 
a. city* 
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to who shall make such appointments and who may be thus 
appointed, in fact the statute has major deficiencies 
in the case ©£■ disqualification of the district attor- 
ney. 

Firsts given the local nature of the applica- 
tion appointing process and the web of existing 
friendships. and relationships in law enforcement, it is 
sometimes difficult to have a 'truly aggressive and 
objective local prosecutor appointed. 

Second, even if a qualified local attorney is 
appointed, he ©till faces impossible conflicts., Local 
oeiAinal defense attorneys constantly rely on a rela- 
tionship of trust and confidence between themselves and 
the district attorney's office to negotiate pleas and 
zmpmmnt the interests of .their criminal clients. 
Aoopffjinsl;* for. a special district attorney to inves- 
tifmte and aggressively pcosecute . members of the dis- 
trict attorney's otm office offers the distinct risk of 
upnettitts the delicate and important relationships 
exisfftng between the defense lawyer/special district 
• atfcoirn«y and tb'e district attorney 3 & office. The per- 
" option of such a risk eotild restrain the eagerness of 
a special district &ttoirnfty'0 investigation' and prose* 
cation due to- the appointee'-© understandable concerns ' 
regarding his law practice and livelihood, as well as 



concern regarding the beat interests of his current and 
future private criminal clients. The Grand Jury' fceport 
in the ^mma Br aw ley -case in Dutchess County addressed 
this mtf point- That Heport stated; 



fo be effective, Special .District 
Attorneys must have a ■ " working 
kamlea^e of the Penal haw and 
Criminal Procedure Law, and must be 
experienced in handling criminal 
case a . These c r iter ia vir tually 
d io ta te tha t a Spec ial 01 e t r ic t 
Attorney mast foe an active, prac- 
ticing criminal defense attorney. 
Bowever » any swob attorney who ' re« 
'^idea in the county in which the 
matter retiring investigation 
arises ia almost certain to be al- 
ready representing clients being 
prosecuted by the Diet* let Attor* 
ney* « - * in cases where the 
d i espial i f 1 oat ion of t he District 
Attorney is based' on a possible 
connection between the Distr iet 
At mm®f or aw Asa I a tar* t d i »fer .let 
Attorney and the matter being 
investigated fas ooonrr&d here) , 
tte fpe^ial Biatriot Attorney will 
be plaoed in an umtnnabl® position* 
la will be required to investigate 
potentially orirai**al acts by a 
proseoator who is 1 i kely , a t the 
same time f to be prosecu 1 1 ng some 
o* his clients* she gpecial Dis- 
trict ■ Attorney 's duty to his eli- 
en ts cmtXd 3 eqpe td i se h i a e £ feo~ 
tiveness m & prosecutor and * con- 
versely # his role as a prosecutor 
oonM prove inimical to the inter- 
ests of his clients {.»-» 5-6). 



"°hese criticisms of County Law §70X as . it- 
applies in. the gsitoation " of .disqualification-; .of " the 
district attorney are in the Commission 8 s v/iew entirely 
■ well taken* Moreover, what occurred in the Gallagher 
.and- -Han-sen matters graphically illustrates- the nature' 
of the problem. 

.' In Gallagher/ and Hansen , District Attorney 
Patrick' Henry's Office prepared the application for 
appointment of a special .district attorney, which did 
ind ica.te ^hat members of Mr. Henry's Office might be 
material .witnesses in. those cases. . However s these 
applications .failed .to indicate that members of., Mr. . 
Henry 8 s Office might in fact be target® for criminal 
prosecution. This application was made without notice 
and without, opportunity for the investigating ; agency in 

Hansen Cthe Commission) or in Gallagher (thb , Eastern 

' i 

District) , who referred the cases to Henry* to; be heard 

■ . \ , \ - 

before- the appointment was made. , ■ ■ . 

The first appointee, Mr.,Arnoff., hap served 
in' the Suffolk-District attorney's Office for l|e-ss than 
a yeir in the early 297Q e a and - had contacted primarily 
a prMfcfcm- .since that time. Mia relationship to- 

$mzy, .: Pacini or others in the District - Attorneys'. 
Office*? if- 'mse is . not known 'to this day. However,' 
ton®££ 8 2$ conflict te terms of the -District Attorney's 



Office became undeniable when he hired as his investi- 
gator a Suffolk Cou%ty Police detective who was a long- 
time member of * the District Attorney ¥ s Squad, As 
stated by the Appellate Division , 5 Second Department , in 
People v, Gallagher: (533 N.Y.S*2d at 556) : 

Arnof f 1 s decision to appoint a 
detective from the same office that 
. „ he would be investigating created 

* the same conflict of interest which 

had precipitated the initial dis- 
qualification of the Suffolk County 
District Attorney. 

/ 

sl^-v As the Commission has noted , there are seri- 

ous problems with respect to the appointment of special 
district attorneys under.* the ^present County Law 5701. 
The Gallagher and Hansen' matters underscore how serious 
these problems "are. ■ Included in the Recommendations 
section of 'this Report is the Commission's recommenda- 
tion for amending County Law §701 to address these 
problems (§££ Recommendations , B ff and Appendix B) - The 
Commission is hopeful that the Legislature will give 





On March 14, 1989, Patrick Henry announced 
that he would not seek re-election to the Office of 

Suffolk County District Attorney, a position he will 

v 

have be Id for 12 years. In November of this year his 
successor will be elected by the voters of Suffolk 
County . The Commission is certain that person will 
want to bring honor to this Office. , Good intentions, 
though, will not be enough. Mr - Henry's successor also 
will have, to confront and take heed of the repeated 
criticismsr from many responsible sources, of Suffolk 
law enforcement. . . 

While this Report has pointed out ser ious 
misconduct by a few of Mr. Hency/s assistants, includ- 
ing some of his highest-ranking assistants, the Commis- 
sion is confident that the great majority of attorneys 
who i^wFe^erved under Mr. Henry are persons of dedica- 
tion, integrity "and ability. At 'the same time, as thrs- 
and earlier Criticisms of Suffolk law enforcement have- 
'Observed a, ttie*e .;4*"- a fully 'documented record of miscon- 
duct and toleration for misconduct -. on the ' part of cer~. 
tain members' of ■' the. Sn% foM ;G©p?rty. District .Attorney's 
Office which, has ^&f#ewe# ;tn;-e cause ot justice and "the 



people of Suffolk County. This cannot be allowed to 
continue,. 

In a district attorney personal honesty and 
integrity are no$ enough e The new district attorney 
will nave to set the tone of how the People's business 
is to be conducted, be vigilant with respect • to miscon- 
duct in law enforcement, and set the example' of what, is 
expected of assistant district attorneys? integrity, 
strength of character, discipline , and the capability 
to develop technical competence in these assigned posi- 
tions. 

The observations' and commentaries in -this 
recommendation, although general in nature, are central 
to achieving the reforms needed in Suffolk County law 
enforcement, That reform must begin at the very top of 
the Office of the District Attorney, 

illegal wtratapplafl . ' 

-Criminal -referrals with -respect- to illegal 
wiretapping-,- in', /violation ..of Penal Law §250 .'05, .and - ' • 
';^P«^MM..t^st£^o.ny. involving- those offenses pursuant .to, ' 
Penal ta«r- ;.-.§21©^ obf f , . will be., mae^ to an -aggjopriate 
*ptfoaa.cutoe : . ../.Due,, .to / the.'-.tolXing provisions. • of- - CWL ' 

fc^ : / /.;//..■ ■ -V^:'^'- ,:..-i«~. . . , ■ \ 



30 .10 (3) (b) regarding public employees , the State stat- 
ute of limitations on these offenses has not run. 

2 * Changes in Management Proeedsiriss in the 
0ae of Pen Registers and Electronic But- 
veillance _ 

Police management must exercise greater 
supervision over personnel involved in the use of pen 
registers and electronic surveillance. Thi.a should 
include greater caution in the location of operations, 
more frequent unannounced inspections of plants, review 
of- all applications and orders ? review of all case 
files? better control over wiretap and pen register' 
equipment, including appropriate .receipts and inventor- 
ies* anfl management trained to detect and' understand 
violations of eavesdropping orders and procedures c 

c * ;«WPloyee Jtisoonauct . 

1- Changes in' Saffoik' County Disciplinary 

\ 1 ' ggasfiflMeg-.- , ; . 

a) _ The Commission • recommends' that the" Suf- 
folk county ['mmp .Rights. Commission be '-given . subpoena 
pomx.\ .and tfte . power to . inv@f-.tig.ate ''•complaints ■ made ' -.to 
it of undue force by police officers 

b) The Suffolk County ^Wfh is'tlefo lower '.'Law ■ 
(Local Law m* 26-1979) should be attended **to broaden, 
th© list contained in Section 3 (h) of , persons - ..-to' '-whom " 



protected complaints catr-i^e made „' The list currently 

contains only County officials. The list should be 

v 

broadened to include State .and federal officials , agen- 
cies aad commissions^ -including., federal prosecutors, 

Si ftefogaii&s Suffolk Cowl's CMtaacti' with 

in the collective bargaining \pmpm& e Suffolk 
County should- .consider seeking the follow ingsohanges in 
its contract . with the Patrolmen 9 s . Benevolent % \$%&&Gi>- ! 
ations- , , \. 

/ "SaJ ' T-fce- FatrolmenJs Benevolent Association^ 
■'eqnt/not currently permits arbitration- for-'. disciplinary . 
infractions at-' the- option of* the officer - IFBA contract, 
p„ 44). The power to discipline belongs -'.in-; the- • 'hands of 
top management, not im the-, hails of • ©atsi'de. .arbitra-.. 
tors. There should be 'no ^o&f fcoipise • •• in ; doling- with 
misconduct by law enforcement - ,p&rs©$aejU ' • ^his" section 
should be considered for elimi nation in the next round 
of contract negotiations. 

b) The PBA contract currently imposes an 
18~month statute of limitations on disciplinary actions 
against police misconduct (PBA Contract, p, 43} . Such 
limitation, like Section 75 (4) of *-.hs Civil Sarvice, 
Law, should not apply where the misconduct complained 



of and described in the charges would , if proved in a 
court of* appropriate Jurisdiction, constitute a crime. 

3. 'dreade* ia Sutfolk Comty. folic© Depart- 

- meat Mies anfl grqcedures ■ ... . 

"The procedures for. ■handling' misconduct com- 
plaints through "Command Discipline 59 (Suffolk County 
Police Department Rules and Procedures 39/6. 0.) " must -h4 
more specifically defined to prevent* serious complaints 
from being, investigated at the" precinct level ( See / for 
example> Rules "and Procedures? §5/6«4DD ? 6 . 5F , 6 5G} P 
and the complaints and results ."should, be' forwarded to. 
the' -Internal • -'Affairs Division and-., not. expunged ( see ' 
Rules .atA'Bv0p$$$L$&$; S5/tf.31)-*. • ' 



4 » Reporting Allegations of Employee Mis- 
conduct to the Suffolk County Police and 

District Attorney 

The District Attorney should inform the 
Police Commissioner or the Police Internal Affairs' 
Division of all allegations of misconduct invo 1 vin'g a 
police officer. The standard of proof in a . criminal/ 
^ prosecution? i.e., "beyond a reasonable doubt* B is much 
'higher than the standard of proof applicable to disci- 
piinary proceedings. Conversely, tho Police Department 
, / v should 1 report, to the District Attorney 8 s Office sus* 
; - -pepteft' misconduct; by employees of the District 
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Attorney 8 s Office. In addition, the. Police Department 
should also be required to report to the District 
attorney f s Office instances of police misconduct ^which 
involve possible criminal conduct, 

- ' .5. Suffolk . County "' Police Internal Affairs 

0i^l0ioi% Invea -tlpa tiona 

The " Commission ' believes that . the Suffolk 
' County Police Department . dragged its, feet and delayed 
(or never "began) a number, of Internal Affairs Division 
investigations during the course of the -. Commission"" s' 
inv.e3ti9ati.on in order to avoid unfavorable publicity , 
embarrassment and further criticism,. However , .since 
his •appointment Commissioner Guido has taken steps . to 
complete investigatidne and resolve ■ existing', com™- 
plaints../ The Commission commends those efforts and 
urges that' -delay, and avoidance of -Internal Affairs' 
investigations npt be repeated .in' the future. . 

.€*.'■'" Xwe@ti-9.ati'oas.'0f - KM^loffe® 'Misconduct - by 
'■■ Suffolk ."'County District AttfonKy's- 

Investigations of . eiaployee/, misconduct"' by the - 
Suffolk- -Cpuntyz/'Disfcrict .Attorney's'' " Off iee should ' be 
iEially 4w?vMert%d& ,■ ;and- -the- do'cuntehtation' should'' be' main™ 
tain@$s^ ,qf employees" investigated ■ 

'for' wtoe^nB^ot'. . ' ■■ ' :■ '-.;■ ■ ■ ,; - v : ■', ,; 
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id in detail* often fol 



ies suggested by the Commission, Therefore, 
ions will not be offered here for every one 



of the dozens of management faiilu 



res dx 



serious 
addresse* 



ations will 
problems which 
1 by the Depar. 



a *3 



Rules and Procedures of the- Suffolk 



lee Department haw 
re^i-red de.Uetives to prepare and retain memo booki 
tion of the Suffolk County Folic 

reV states: 



Police Officers assigned tc 
precinct command , the D^rr ier B 
Section of the Marine Bureau, 
Marine Bureau when on shore assig 
ment, the Highway Patrol Bureau a 
the Special Patrol Bureau, wi 
maintain a Memorandum Book to r 

-"a : 3JL : activities, • duties 
actions per formed by them eta 
■ whm . . ms i-gne d . " to ■ • adrainistrat: 
duties or other non~en for cent®} 
non-patrol duties. Th e mo r a n< 
Book is submitted to the supers: 
ing officer for certification 
is to be produced when requixec* 
the Pol ice Commissioner 9 by 
order , or for inspection by 



superior officer. Memorandum Books 
&m inserts are provided bv the 
Department and are to be preserved 
the individual off ice r for 
future reference. 



This section should be amended to clearly 
Motfat* that ail • tfstmtives &;* require* to keep and 
retain i» books, Furthermore, this section and other 
regalAtions on rspit writ lug an* tfoouswntation by 
poUee personnel «ho»14 be 011 forced by appropriate 
9ttjpejrvi«oiry Mtlo-iu 

I * flit Commission stroag ly supper t.s the 
®mmmm&. §mlm of OMtfMiooer auido to improve 
t«*iitiog far ^mmmml* 

I* . ■ A mm clearly de£in*a o«a« path ays-* 
tea foe foM« persettael mmt ten developed* 

4* Mie« i#iip»fl_sloi3M . exercise oaa* 
llta ltt *I3U3»4n» ft^wiwl ; te remain far lens thy peri- 
#in to maraotles" mmi^mmM, Keeping even effective 
affim» to the Ifejir^icft Q&vieipB fo r extended periods 



5. Management ' of both the Medical $xamijv 
e *' s Office and the Police Department must insure that 
zmpon&ikilltlm and coraand at hoaicid© scenes are 
clearly underefcood and followed by all personnel, (See 
Suffolk County Charter and Suffolk County folic© 
Department KuXes and ProoMures §14/3.0.) 

6, The . wse of informants by police person- 
nel ra»st fee regularly reviewed by higher authority and 
informant carde must fee kept in an up-to-date and aqeu- 
rAte" Sashloa, permitting auditing and review, 

Sm mm Tor*? ftt«t« there are two methods by 
tfbioii m sjpeelal prosecutor is appointed. Executive taw 
li-3 provides fetot .m& Ilttin-if General, at the request 
of tt* Ootocjmk #r oftrtain oMv State officials, or in 
mmmim statutorily &mtln*6 situations, cum serve as or 
affffeiftt a mmiml prosecutor. County tow S?01 provides 



Whenever the district attorney of 
any county* * * shall net be in 
attendance et a term of any cour t 
of record • . ♦ or is disqualified 
from acting in a particular case to 
discharge his duties at a term of 
a r*y wart? a superior criminal 
coiart in the county therein the 



action is triable may, by order 
appoint soaie attorney at law having 
ail . office in or reaiaing In the 
county,, to act as special district 

attorney, . * ♦ . 



She principal problem with County Law $701 la 
that toe appointment process involving a special dia- 
trict attorney in cases of disqualification is too 
parea&ia* <Sfift Chapter VII (8) footing the Grand Jury 
Export la the Tawana Brawny ca«e> . to further inmi-. 
lata ea»9 from conflicts, in oaaee of -dieguaHfioa* 
tioe, epeeial district attorney® should be appointed by 
the PmmMim Jastloe of tfee Appellate ©ivision j?or the 
4e9«taent whioh ifStrtudee the oouaty in which the mat- 
ter will he fceefd, nai the *pe*iel .dietriot attorney 
shetiM mm have tm- reeide or have office in that 
ootmfey, as the now cefttieee* 

-fmrtte««^ the estate te fthoitM provide fox" 
removal by the appei»U*g court or justice only for 
«i |w» epeoifioelly for ■ staffing an4 

w » ww » tt0B *« » »f to mtnteiee omflioee tga& 



* M«tional problems regarding prosecutors fppcinted 
pursuant to County tew §701 *hich the legislature 
©ay wiah to address have been demonstxafcad recently 
in two ceoee in ttev York, In one case the aenseelaer 

{footnote continued on. mxt ps$e}. " ■ : -' 



F. BeferraXs to tH« Grievance CGnmitbee tor the 

X. Th« behavior of Sarry FelcUoan una Steven 
WiMfcia in allowing, the perjured . testimony of Ira Bubey 
to 90 tmoorcected (see Chapter V<A)) will he referred 
foe poesible violation of OR?-* 102 CB) (2) of the Code of 
j|^S»tes«ional fte«poaaibility f whiah denands that "a law- 
^yer whm receiw in forma tioa clearly establishing that 
*. * » $ other than him client has perpetrated a 

fraud upon a tribunal shall promptly reveal the fraua 
feo thm tritouMX,* (80 tit ffeldmen and . wilutis -haw la jet 
tJu* aietclat 'MtecMy'e Q££iee.) 



I, Itoyoifc'e foilitfisr ia offering £ee« to 

fwltoe of I ieer* %m mimx eases {see Chapter V IB) ) 



(footnote continued from previous page) 

County Attorney declined to defend a civil 'lawsuit 
brought % an accused against a special district 
attorney and denied any County liability tor the 
acts of the special district attorney {New York Law 
jSmml* V7/89, j>, 1, col, 4) . In a^5t¥eT^~ciii7 
feople . y, keahv, 72 W.Y,2a 510, 534 N„ir,s.2d 658 
{1335} , an indictment was dismissed because a spe- 
cial district attorney lacked jurisdiction over the 
sabject isatter of the indictment and was not autho- 
rized to preaent the matter to the grand jury, The 
problem was created because the defendant was not 
o&e of the five specifically named persons, and .thus 
part of the "particular case" in the appointing 
®mm under $791, even though the alleged crime was 
part of £he overall incident subject to investiga- 
tion and prosecution by the special district attor- 



-ISO- 



Mill be referred for possible violation of DS2-103 {B) , 
«*iCh atataa. "A law 3hail not . caa . l£ , 8nsate „ give 

mmim of to a person or oroani.atioa to raco.- 

»ead or „ou„ hia employment by a QUentj Qc ^ g ^ 
«ara for havi» 9 a r .eo».no,tion ^j,*^ in his 

eaolQyaenfc by a client. . ... 

3. file behavior of Robert Kaaron in prepar- 
ing f.!M m€ Mw eaaia9 a « Mavl t s in th. mmnmki 

**" iSm Chmtm wiu ba referred for p^ iMe 

■violation of OR7-i02<A>(«>, «Meh statea , - In Ms ^ 
ceocMaatatioa a < a oU «rt, * U wy« shall not . , , 7 
P-rtteipM, to tha « preservation of evidence 

wtt« be kmm m it is obvtow that tha evidence ie 

felftft,* 

' ■ ... ' # 

'SltJ^ifSlllIlffyL 

- »« Swfftrtfc .*©ii*e, cwmisskuw ahoqld review 
tt« eetlonc ef »|«ft «e«***, taaiatant Daputy e« is - 
sfeMrfet la** Affair ef tte ge|fett . Cowty . f#ljce 

■ . ,B«»<M»t ( cafetlae prwation »* the fai**- ... 

^ -Mil misMmim mtmmim « sMsmml 

aat^raiat 4* #i«i,M „ y aeMon-affaiaat sear on is * 
'* nt * d " Cttr****** VI tC) art slm He «« nfeti . 08S , • 



Comi Mies * s i sweet 1 § at icn , t&e 
eceived fro® fete Suffolk Caaffity 
: Matte let Attorney's Office has andergotie 
veseal with respect to eeoh agency In 
t of the inveetiffttloft* #ith only a 'fe# 
he District &t tor aey J s Office prowlfel 
ted in the C®mmlmi®n * a i«*c$ wiry * 
attorney started to resist the 
ttion at the tin€ of tfw K^iaeefc 
<f a special district attorney In 
« and greatly intensif led fits 

a of the .-C©»is5i« e -s; »e«d f-ufe- 
fy 1988 r which iealt with iXtefnI 
Ics prosecutions* 

the District Attorney's $&rcot- 
too Ad Peciiti f ref«se<3 to testify 
. va^te "bee r «f aai f % I If 

= aei^ subpoena (,§£§, .la_lM,J&l$li 



ffiBftWW ^WmX^M^J^Bl (Sm^mb Coar t , Suffolk 

County* Justiee Hcliiefaey, wit ten decision 1/H/tlJ ) , 
I»ate?; the Oiefcr let Attorney *a Office feef^a & taaasf- 
eoele* but meritlees mm ultimately \msm&®mgvtl * lm%ml 



-in- 



ftstioa to Mocfc the public tele-ase ot fete GemfMfo»** 

ft®*!- -m^rt,- an£ othecwis« a';taO; fc&e e»»lai3:i« 3: i? 

i»m«if«.i@m {gee itengy v, weiL-V y/V o£* v ? s. ^JSL 11 ?r 

ipii 6Mfttf# Ififlr to -wfciefe tfttsilse Mttiiw llaiiiti 
l«rf * s prfel t i ob on Jaae " St t if St> • f »t»tr let 

al*o appealed fefei& » t«f- Iff^llatis- 

s-t»^ m$mm& Qepartuntentr emd i«t Cl« JU&.23 tl4 # 53-3- 
»-#.ir*e*4a 6#§1-* lufcth« «^tla§ ta3s:f«fex money aad <tatt~ 
ssmsisatinf his intraneis«»ee r eaftfcw tit« attoen^ti^ " to 
e#-tr«t ttie serious prot*I«M fewfe ta« s«* eleaclf 

to exist to Urn Distr let At ?nn«'/ 5 * 

fought the Commission's investigation, IarX# in tte 
investigation, then County Attorney , mttMm. 

fea t»300fc fcfee €to»i«&la& from erfafe$£»i«9 *W reeoeda. tsg& 
Suffolk COttrtty v. Commission ...q£^lnv;M^5gi:APa? ir ^ c * 
$0^ (Supreme Court, So tf ol V County , -.'us £ lc* 

jteli^irney. 3/iV§«K l»»r. after t&«* Osww- 

mission won this litigation, and after <* 
publicity unfavorable to the Suffolk Bostm toftfrtwift* 
appeared in fteys<3ay , the posture of tbe County «t 
Police Department keg an to change. e"> o£ iu<?*«$M4 



ee^eratiofx. HIM there mm mmmtmnmm cm mm nail- 
timal nafetar whmm tlte Qwmt$ M^tmmmmS a m&mt 8&£~ 
felt- aaaiatattt 00«tf attorney «to iowl fei. ^ki.. 

well as- to State #apr#m€ Cc«t ($e* C%tg^r^- _v, cc^- 

Oe«*rt, toffollt CQttnfe? , Justice «^M€f r i/iS/fl!l , 
feft$ Annate Wvisioa r fclie Coe**ty*a ?«e£sta«e« 

In addition ■ to tte' failures «^«atl« 
a*t£ reswt to- HXi^mtmm bf fete €fc«*&t:y m& Wafer let 
ft-ttorney, the priKipai fesi«»0e to tte e«rt0^i»*s 
towsfcl§a%|#a tas ttee SaftotJfe §®Um tmiom, 

.fa&teai&g tfta mttrnlmmm^B Bmnm^m&t &am*si#*i&tk» mS 
fe©«i tfee fte-fcaetivaa* »§ tfee s^fecla-r CtffterM^ Mmmmi™ 
.afcio^a. Ml Ie<$al attempts by these j roups hlojk 
fete Cmsmiml<m*& investigation were «) ,o ur.r^ce^ri f<< l 
tlgg_ Sjjffplk r Cpafttv Patrolmen * s Beneva j gttt_ J^^^l^ 

yjL^Sg3a^g8-4on. vf tnve s t igat i on « Index £6-SX8a 

prei&e Courts Suffolk County # Justice #u?({teriu%y) ? sa£- 

-f£i!LJ££S^ o£_,rrivf;st^ f £.1- 

Ho. 86-2072 (Supreme Court, Suffolk County, J*,n t u< ^ 
2»f M£H#y > l/lf/i#)- 1 Sa.tt&Xfe Cuonty flji >** rj 



V- 

Finally, iA* com&smtw** mfmm, ^3 
■fetett mm also sublet » J^ileiai t«i#i# is , u 

m^mmtM f»«#Ii»f^ f is .a-a^fe #1 which mm- ^omniLix^n 

withdraw ( see Ancnymous / » £03® ^ J&3WKfl*fc * , 

86-19048 {Supreme Coort, 0<uu>lk Co-a«f- r 



(Supremo Ccmrfr , Jut'i^n 



tr xnqs 



3 ) 



toft taot tOA 10 



V 4 TO ' ><° i 



sew 



it, 1 se 



l&ank^? Justice Steatet, tw/i fl *,M*v K 



fit ^sft i ^^i&ffiEysL. 



^aCfolk count/, Ji^tx^e ^l*Hnr#f, 



i * c^-c j, on at 



rt f Suf£'iU County, /Fustic* Mctnorn - 



IE 



3 



IS.iS^y^Ciioio] {Supreme Court, z»r r L * r M 



* Mmmtk i»2 ixm w.im.,M mi. III 
» CmMt, §miBm:k tmmmf^, im til , 



munr mm c«i mm 

«atf aatf lit as&xstanfc, if bt has one- ctaaJL! ^ tv# 
£» *ttestd&it«e at m term &£ my e@«irt of c e«f€^ wtftieit 4 
te is tsy Xd«r «i^irei to *t«&fid* « Is 
fsoai ao t ing i» « P« * i eal&r mm to Si Mtsar fe Mm 
dtsti&s at b tmzm- cf any ooiEgt* as attowef at ,i&a# 
&e appointed* m pmmim^ terela^ act » sg^ial. 

e^mlifiwtiod fete, 6*$fcrJefc *t$0foey «f fe£s assis- 
tant* lliete such appointment is required because* of tte 
a&geme or inability of the district atiocndy vrsd Mia 
ami stent * fcfea ff^lsti^nt; of tfee spec i a 1 1 1st < let 
att&Sttgy stall to -tt&fe fef a »fsrt« «i«imai ^uct in 
mwmtT tl# &ct£oit t» triable *,aall no,. 

&e far a §^$1M fe.fe adjournment o£ fete t#« 

at wMmk m&tl& $ Wm '^kUmn^ s© a ppo i n ted sna 1 1 i>@ && 
mtmumf tori n$ *a of f i«se la « ir»Mte§ I » ita to 
©maty* m -WB^immmt 1$ g«i$£.a*eA $tsd@r thin 

&&&&l0n §m a particular case fcecan a e c*£ tne dliqtwll- 
{AmM-tim. Qf fch* district atto* «*y # £fi# ^p^isVswat of 
fciiA ^«a£il district attorney *b*f 1 w tl^ 

- -Iff- 



as t ice of thm ftppe tl&tsu &£ vi mi&n af fc&e 
rt for the d«^artmeftt WfeicI* taely^ea khm 
Ha tfe#- action' is triable aod m*y &*- a&Je 

iiielsilftf diSfo-sltMai a sp«lal di»~ 
EesMragtiired t© te s$$aint#d isecaase of fefen 
ti« o€ »e district attorney aaed mmt 
or reside in &al& cotmty. 

ft special 41 stxtefc at tor rsey appointed 
thi a seat ion sttall possess t&e ponsex a- aiK$ 
a' Katies of fete district atfcorasey fcrlstg 
«r wMefe fee shall be appointed, -fft-e tetrJ 
its or other $awr&iatg; body of th«* «Btf 
s-essaey di ©bar semen ts o-f * a»d jesason- 
^er vices of tfete person sor 
tifled fey the coart or 
I district attorney, llpoa 
Strict attor&oy* or on tfee 
t or justice appoin-fcing? a 
: Bumit to t h I a sec fc i ob may * 
tint©.® « for tfee purposes of 
tfee office of special dis- 
.•ss.is,tant special district 
as # on such r its <md is 
jastiee may atitbOEiase, rta 
r#f « fee a county eliaf§# » 



m% mmmm a special 
t «4f • im p»f earn*? %$§m% mmim§: m 
**• mmm §m fete inrapsmd 




* * 4 ■ 



